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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: . Chapter 11

Case No. 04-10120 (DDS)
(Jointly Administered)

KB Toys, Inc., et al,,

Debtors. Objection Date:  February 21, 2005 at 4:00 p.m.

Hearing Date: February 28, 2005 at 10:00 a.m.

MOTION OF OFFICIAL COMMITTEE OF UNSECURED CREDITORS FOR AN
ORDER AUTHORIZING AND APPOINTING THE COMMITTEE TO COMMENCE
AND PROSECUTE ACTIONS AGAINST INSIDILRS

The Official Committee of Unsecured Creditors (the “Committee”™), by its undersigned
counsel, hereby moves (the “Motion”) the Court pursuant to, among others, sections 105,
1103(c)(2) and (5) and 1109(b) of title 11 of the United States Code, §§ 101-1330 (the “Code™),
for the entry of an order authorizing and appointing the Committee to commence and prosceute
actions, including fraudulent conveyance actions, against, among others, the cwirent Chief
Executive Officer and Director (the “CEO”)of the above-captioned debtors and debtors in
posession (the “Debtors™), the current Chief Financial Officer and Dir'ectdr' of the Debtors (the
“CFO™), and Bain Capital, Inc. and other related investment funds, a current member of the
Debtors’ Board of Directors and majority shareholder (collectively, the “Bain Entities,” and
together with the CEQ and the CFO, the “Potential Defendants”). In support of this Motion, the
Committee respectfully represents as follows:

JURISDICTION

1. The Court has jurisdiction over this Motion pursuant to 28 U.S.C. §§ 157 and
1334. Venue of these cases and the Motion in this district is proper pursuant to 28 U.S.C. §§
1408 and 1409. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A) because it

concerns the administration of the Debtors’ estates.
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2. The statutory predicates for the relief sought herein are sections 105, 1103 and

1109 of the Code.

INTRODUCTION

3. Since the outset of these cases, the Committee, in furtherance of its fiduciary
duties, has undertaken an investigation of certain transactions involving the Potential Defendants
and has conducted detailed legal and financial analyses of these transactions. Significantly, this
investigation has been made with the consent of the Debtors, who alone have produced
thousands of pages of documents. In furtherance of its investigation, the Committee has
reviewed in excess of 100,000 pages of documents produced by seven different parties and has
obtained several orders pursuant to Rule 2004 of the Federal Rules of Bankruptcy Procedure
authorizing it to obtain documents from no less than three different parties.! After such
exhaustive efforts, the Committee believes the Debtors’ estates have valid causes of action
against, among others, the Potential Defendants relating to the Transaction (as defined herein)
(the “Actions™) and the Committee is prepared to prosecute the Actions on behalf of the estates .’

4. The Commiitee has requested that the Debtors consent to the Commiitee’s
appointment to prosecute the Actions. The Debtors have denied the Committee’s request.
Notwithstanding the Debtors’ consent to the Committee’s approximately 12 month investigation,

it is no surprise that the Debtors’ current Board of Directors made the decision to deny the

I Although a significant amount of documents have been produced, certain requests remain outstanding

2 The Debtors have suggested that it may be appropriate to appoint an examiner under section 1106 of the
Code to prosecute the Actions. However, the Third Circuit has suggested that an examiner may only be authorized
to investigate, not prosecute, actions. In discussing the applicable sections of the Code, the Third Circuit Court of
Appeals stated “these sections permit only investigating and reporting on that investigation - they stop far short of
authorizing examiners to litigate based on their findings.” Qfficial Committee of Unsecured Creditors of
Cybergenics Corp. ex rel. Cybergenics Corp. v. Chinery (In re Cybergenics Corp.), 330 F 3d 548, 578 (3d Cir.
2003). As such and given that the Committee has already undertaken an exhaustive investigation, the appointment
of an examiner would be unnecessary and inappropriate.
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Committee’s request for standing since certain members of the Board of Directors are also
Potential Defendants in the Actions.

5. As the Court of Appeals for the Third Circuit so aptly stated, “[o]ne suspects that
if managers can devise any opportunity to avoid bringing a claim that would amount to
reputational self-immolation, they would seize it.” Cybergenics, 330 F.3d at 573. As such, the
Committee moves this Court for an order authorizing and appointingthe Committee to prosecute
the Actions against, among others, the Potential Defendants.

BACKGROUND

6. The toy business operated by the Debtors started in 1922 as a family-owned
business, and continued in that form until 1981 when the business was sold to Melville
Corporation (“Melville™). Melville in turn sold the KB Toys business to Consolidated Stores
Corporation (“Consolidated”) in 1996. On December 7, 2000, management of the Debtors
together with the Bain Entities, purchased the Debtors from Consolidated for a purchase price of
approximately $281 million (the “KB Acquisition™).” Each of KB Toys, Inc., KB Acquisition
Corporation and Havens Corners Corporation is a holding company whose sole assets are the
shares in its direct subsidiary. KB Toys (US), Inc., an Ohio corporation, and Southdale Kay-Bee
Toy, Inc. (“Southdale™), a Minnesota corporation, are also holding companies whose sole assets
are the shares in their respective direct subsidiaries (except for one store operated by Southdale).

7. Mall of America Kay-Bee Toy, Inc. (“Mall of America”) is a Minnesota
corporation, which owns the various corporations through which the Debtors’ retail and
wholesale businesses are conducted and owns and operates the leases and stores located in

Minnesota. Mall of America also owns, through certain indirect bankruptey remote subsidiaries

3 There is conflicting information on the amount of the purchase price.
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that are not debtors in these chapter 11 cases (nor are the entities which are the direct parents of
such entities), distribution centers located in Arizona and Alabama.

8. KB Mass. is the principal operating company through which the Debtors’
mall-based operations are conducted and which purchases substantially all of the merchandise
which is sold by the Debtors. Merchandise purchased by KB Mass. is then distributed to the

various retai} and wholesale customers.

POTENTIAL CAUSES OF ACTION

9. In December 2000, the Bain Entities and certain members of then existing
management of KB Toys acquired the $1.6 billion toy business from Consolidated with a net
equity investment of approximately $17.5 million. Within sixteen months thereafter, on or
around April 23, 2002, the Debtors’ Board of Directors (comprised, upon information and belief,
entirely of interested parties) approved a stock redemption transaction, under which the Debtors
paid out approximately $121 million to their closely held shareholders, officers, directors and
senior executives (the “Transaction™). The Bain Entities received approximately $83 million in
connection with the redemption of their shares. Approximately $34.4 million was paid
predominantly to executives and other members of management.

10. To finance the Transaction, the Debtors used nearly all of their cash on hand,
approximately $55 million, and also leveraged their assets by borrowing approximately $65.6
million in senior secured financing.

11.  The Debtors’ top four management personnel, currently the CEQ, CFO and two
other officers of the Debtors, in the aggregate received $28,472,115 in both share repurchase
proceeds and cash bonuses. Moreover, as additional consideration, several insiders who had

issued secured promissory notes to the Debtors in connection with such insiders’ original
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purchase of stock in connection with the KB Acquisition were released from liability under their
respective outstanding notes (the “Forgiven Notes™).

12.  The CEO’s gross bonus was in the approximate amount of $18.4 million and his
Forgiven Note was in the approximate amount of $2 million.

13.  The CFO’s gross bonus was in the approximate amount of $4.8 million and his
Forgiven Note was in the approximate amount of $0.5 million.

14.  Another of the Debtors’ officers gross bonus was in the approximate amount of
$4.6 million and his Forgiven Note was in the approximate amount of $0.5 million

15.  The CEO and the CFO were the sole directors of KB Mass. By resolution dated
April 21, 2002, the CEQ and the CFO, as the sole directors of KB Mass., approved the bonus
payments to themselves and others.

16.  The Transaction was effectuated at a time when the Potential Defendants not only
Inew the that the economy was heading deeper into recession, generally, but that the toy industry
and, more specifically, the Debtors’ business, was in the midst of a downward trend. It appears
that the Transaction was effectuated during the zone of insolvency or when the Debtors were
insolvent, or, alternatively, the Transaction rendered the Debtors’ insolvent.

17. Indeed, the Transaction had a devastating impact on the business. While the
Debtors’ core pro forma EBITDA for the fiscal year prior to 2002 was reportedly $89 million,
for the fiscal year ended 2002 (the year of the Transaction) total pro forma EBITDA plunged to
negative $21 million. The Debtors experienced cumulative net losses of approximately $109
million (excluding a write-off of the Debtors® “negative goodwill” and the $22.4 million the
Debtors lost in the first quarter of 2002) from the time of the Transaction through the bankruptey

filing.
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18. Moreover, the Debtors faced a severe liquidity shortfall following the
Transaction, which required the Debtors to seek further secured financing in the approximate
amount of $72 million within the one-year period immediately following the Transaction. During
this same one year period after the Transaction, the Debtors were forced to stretch unsecured
creditors’ payment terms as a means to generate the liquidity they needed to operate.

19.  As of the date of the Debtors’ bankruptey filing, while the Potential Defendants
held onto their $121 million, unsecured creditors were left “holding the bag” with claims
exceeding $200 million.

20.  The Committee strongly believes that certain causes of action arising out of the
Transaction exist against, among others, the Potential Defendants. In fact, Big Lots Stores, Inc
(a Commiftee member) has recently commenced an action in Delaware state court (the “State
Court Action™) against certain members of the Debtors’ Board of Directors, officers of the
Debtors and other parties, for, infer alia, breach of fiduciary duty. Annexed hereto as Exhibit
“A” is true copy of the complaint filed in the State Court Action.' The Committee must be
permitted to protect, preserve and enforce any and all claims of the Debtors’ estate, for the
benefit of all unsecured creditors.

BASIS FOR RELILF REQUESTED

21. By this Motion, the Committee, pursuant to sections 103, 1103 and 1109 of the
Code, seeks the entry of an order authorizing and appointing the Committee to commence and
prosecute the Actions against, among others, the Potential Defendants, the recipients of the

approximate $121 million doltars, The Committee requires the requested relief to fulfill its

 The Committee believes the breach of fiduciary duty action, and perhaps others, to be estate claims, and
reserves all rights in connection therewith.
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fiduciary responsibilities and duties as mandated by Congress pursuant to section s1103(c) and
1109 of the Code.
22, Section 1103{c)(2) states:
A committee appointed under section 1102 of this title may - investigate the acts,
conduct, assets, liabilities, and financial condition of the debtor, the operation of the
debtor’s business and the desirability of the continuance of such business, and any other

matter relevant to the case or to the formulation of a plan.

11 US.C. § 1103(0)(2).

23, The importance and breadth of the Committee’s authority is described as follows:
The investigative authority granted to a committee is extremely broad and a

committee may undertake whatever investigation is appropriate to enable it to
fulfill its duty to monitor the operations of the debtor. . .

24.  In order to fulfill the duties mandated by Congress in section 1103(c)(2) of the
Code, the Committee requires standing to pursue the Actions against the Potential Defendants
See Walsh v Westmoreland Human Opportunities, Inc. (In re Life Service Systems, Inc ), 279
B.R. 504, 510 (Bankr. W.D.Pa. 2002) (“The primary purpose of the committee is to represent the
interests of all general unsecured creditors and to maximize distribution to them.™); Inre
Nationwide Sports Distributors, Inc., 227 B.R 455, 463 (Bankr. E.D.Pa. 1998) (“In general, the
purpose of such committees is to represent the interests of unsecured creditors and to strive to
maximize the bankruptcy dividend paid to that class of creditors.”). See also Advisory
Commiltee of Major Funding Corp. v. Sommers ( Matter of Advisory Comm of Major I unding
Corp ), 109 F.3d 219, 224 (5th Cir. 1997) (“Section 1103 provides the tools with which the
creditors’ committee work.”).

25.  Evaluation of the Transaction and having the ability to commence actions based

on the results of such evaluation furthers the Committee’s charge to investigate the “acts,
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conduct, assets, liabilities, and financial condition of the debtor, ...”" as provided by Congress in
Code section 1103(c)(2). Without the ability to act on the resuits of such investigations, the
directives of Section 1103(c)(2) are meaningless.

26.  Section 1103(c)(5) also mandates the granting of the relief requested herein
Section 1103(c)(5) states: “A committee appointed under section 1102 of this title may .
perform such other services as are in the interest of those represented.” 11 U.S.C. § 1103(c)(5).
As explained in Collier on Bankruplcy:

Section 1103(c) contains a catch-all provision that authorizes an official

committee to perform such other services as are in the interest of those

represented. This provision allows the committee to exercise such other rights and

perform such other functions as may be appropriate to further the interest of its

constituency.
7 Collier on Bankruptey § 1103.05[1][f] (Lawrence P. King ed., 15th ed. rev. 2001). As
explained by the Third Circuit Court of Appeals,

Like § 1109(b), however, § 1103(c)(5) suggests that Congress intended for

creditors’ committees to perform services on behalf of the estate, and that

Congress consciously built a measure of flexibility into the scope of those

services. As the question before us today is whether a bankruptcy court can

authorize a creditors’ committee to represent the estate when the usual

representative is delinquent, the “flexible representation” role evidenced in §

1103(c)(5) militates in the affirmative.

Cybergenies, 330 F.3d at 562.

28.  Itis in the interest of those represented by the Committee that the Cominittee
prosecute the Actions against the Potential Defendants. The Committee will seek to recover for
the benefit of all creditors the funds wrongfully paid by the Potential Defendants to themselves

29.  Clearly, any action against the Potential Defendants, to the extent it is successful,

will benefit unsecured creditors. In this regard, the Committee has a great incentive to zealously
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pursue the Actions. Conversely, the Debtors have none, as those at the helm of the Debtors will
be defendants in the Actions.

30.  The Court’s denial of the relief requested herein would be inequitable and
detrimental to all unsecured creditors since the Committee, as their representative, will be denied
the opportunity to maximize unsecured creditors’ recovery and fulfill its purpose, as Congress
intended. |

31.  Itis well settled within this Circuit that bankruptcy courts may allow a creditors
committee to pursue the estate’s litigation. Cybergenics, 330 F.3d at.548; Official Committee of
Unsecured Creditors of Polaroid Corp., et al v. Barron (Inre Polaroid Corp., et al ), 2004 WL
1397852 (Bankr. D.Del. 2004); Official Committee of Unsecured Creditors of Valley Media, Inc.
v. Cablevision Systems Corporation (In re Valley Media, Inc ), 2003 WL 21956410 (Bankr D
Del. 2003); Qfficial Committee of Unsecured Creditors of National Forge Company, ¢t al v
Clark, et al. (In re National Forge Company, et al.), 304 B.R. 214 (Bankr. W.D. Pa. 2004). See
also, e.g, Liberty Mutual Ins. Co. v. Official Unsecured Creditors’ Committee of Spaulding
Composites Co. (In re Spaulding Composites Co.), 207 B.R. 899, 904 (B.A.P. 9th Cir. 1997);
Louisiana World Exposition v. Federal Insurance Company, 858 F.2d 233, 253-45 (5th Cir.
1988); Unsecured Creditors Committee of Debtor STN Enterprises , Inc v Noyes (Inre STN
Enterprises), 7719 F.2d 901, 904 (2d Cir. 1985); Hansen v. Finn (In re Curry and Sorenson, Inc.),
. 57 B.R. 824, 827-29 (B.A.P. 9th Cir. 1986). The Third Circuit made it abundantly clear that this
Court can authorize the Committee to pursue, among others, avoidance actions when it stated,
“[1]t becomes unmistakably clear that Congress approved of creditors” committees suing
derivatively to recover property for the benefit of the estate. Avoiding fraudulent transfers

through § 544 (b) is a perfect application of that function.” Cybergenics, 330 F.3d at 566. See
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also National Forge Company, et al., 304 BR. at 222 (holding that the official committee of
unsecured creditors was the “only appropriate party” to pursue an adversary proceeding against
insiders asserting fraudulent transfer claims in connection with prepetition stock redemption
transaction under section 544 of the Bankruptey Code). Here too, the Commiitiee is the only
appropriate party to pursue an adversary proceeding against insiders in connection with a
prepetition stock redemption transaction.

32.  Although there is no set test for determining whether a creditors’ committee may
be granted standing to assert claims and causes of action, various courts have held that an official
committee has standing to assert claims and causes of action where: (1) the debtor declines to act
or is unable to act within the requisite time frames; (2) the claims and causes of action in
questibn are colorable; and (3) good reason or other cause exists by virtue of the relevant
circumstances to grant the official committee authority to bring such suits. See, e.g, STN Enters.,
779 F.2d at 904; In re Nicolet, Inc., 80 B.R. 733, 737-39 (Bankr. E.D. Pa. 1988); Inre
Philadelphia Light Supply Co., 39 B.R. 51, 52 (Bankr. ED. Pa. 1984). Furthermore, the
Cybergenics court also seemed to suggest that “‘a creditors’ committee caﬁ be granted derivative
standing when the trustee is ‘delinquent’ in pursuing action on behalf of the estate.” Valley
Media, Inc., 2003 WL 21956410 at *2 (citing Cybergenics, 330 F.3d at 563, 568-69). Therefore,
where “a debtor’s counsel has a conflict of interest in pursuing an action which is otherwise a
colorable claim, the debtor (or trustee) can be viewed as delinquent and the creditors’ committee
should be authorized to pursue the cause of action.” Id.

33.  These standards are plainly met here. The patent conflict of interest is clear The

Debtors are clearly unable to pursue the Actions against the Potential Defendants as the Potential
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Defendants are members of the Debtors’ management, who obviously would be in no position to
vigorously sue themselves.

34. It is the Committee’s position that the causes of action are more than ¢olorable.
The Debtors® opinien on this issue is weightless. They simply are in no position to determine
whether the causes of action against themselves are meritorious. The Third Circuit Court of
Appeals said it best: “[c]onflicts of interest can often cloud debtors’ judgment. It is difficult
objectively to determine whether a potential action is meritorious when one would be a
defendant in that action.” Cybergenics, 330 F.3d at 575.

35.  After its exhaustive investigation, the Committee strongly believes that the
Debtors’ estates have colorable actions against the Potential Defendants arising out of the
Transaction that,if successful, would benefit all creditors. Under all of these circumstances, it
would be in the best interest of the estates if the Committee pursued the actions. Accordingly,
this Court should authorize and appoint the Committee to commence and prosecute all actions
that arise out of, or relate to, the Transaction against, among others, the Potential Defendants.

CONCLUSION

36.  Itis patently clear that the Debtors cannot pursue their own current officers and
directors and, therefore, that the Committee is the appropriate entity to pursue the Actions. The
Committee has conducted an extensive investigation into the facts and circumstances
surrounding the Transaction (with the consent of the Debtors) and is currently prepared to pursue
all causes of action that relate to, or otherwise arise out of, the Transaction. As such, the
Committee requests that this Court authorize the Committee to pursue the Actions against all

parties, including the Potential Defendants.
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NO PRIOR REQUEST

37.  No prior request for the relief sought in this Motion has been made to this or any

other court,
NOTICE

38.  No trustee or examiner has been appointed in these chapter 11 cases. Notice of
this Motion has been given to (a) the United States Trustee, (b} counsel to the Debtors and (c) the
other parties on the general service list being maintained in these cases. In light of the nature of
the relief requested in this Motion, the Committee submits that no other or further notice is
required.

WHEREFORE, the Committee respectfully request that this Court (i) enter the proposed
Order attached hereto as Exhibit “B” authorizing and appointing the Committee to commence
and prosecute Actions against, among others, the Potential Defendants and (ii) grant such other

and further relief as is just and proper.
Dated: February 11, 2005 TRAUB, BONACQUIST & FOX LLP

{s/ Michael S. Fox

Paul Traub (PT 3752)

Michael S. Fox (MSF 2612)
Susan F. Balaschak (SFB 1901)
Adam Friedman (AHF 5125)
655 Third Avenue — 21* Floor
New York, NY 10017
212{476-4770

Counsel to the Official Committee
of Unsecured Creditors
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: ) Chapter 11
)
KB Toys, Inc., et al., ) Case No. 04-10120 (DDS)
) (Jointly Administered)
)
Debtoss. ) Objection Date: February 21, 2005 at 4:00 p.m.
) Hearing Date:  February 28, 2005 at 10:00 a.m.

NOTICE OF MOTION AND HEARING
To:  Parties on the attached service list.

PLEASE TAKE NOTICE that the Official Committee of Unsecured Creditors in
the above-captioned case (the “Committee™) has today filed the attached Motion of Official
Committee of Unsecured Creditors for an Order Authorizing and Appointing the
Committee to Commmence and Prosecute Actions Against Insiders (the “Motion™) with the
United States Bankruptey Court for the District of Delaware, 824 Market Street, 3" Floor,
Wilmington, Delaware 19801 (the “Bankruptcy Court™).

PLEASE TAKE FURTHER NOTICE that any responses or objections to the
Motion must be in ‘writing, filed with the Clerk of the Bankruptcy Court, 824 Market Street, 5
Floor, Wilmington, Delaware 19801, and served upon and received by the undersigned counsel
on or before 4:00 p.m. (EDT) on February 21, 2005.

A HEARING TO CONSIDER THE MOTION AND ANY RESPONSES
THERETO WILL BE HELD ON FEBRUARY 28, 2005 AT 10:00 A.M. BEFORE THE

HONORABLE DONAL D. SULLIVAN ON THE FIFTH FLOOR OF THE BANKRUPTCY
COURT.
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IF NO OBJECTIONS OR RESPONSES TO THE MOTION ARE TIMELY FILED,
SERVED, AND RECEIVED IN ACCORDANCE WITH THIS NOTICE, THE COURT MAY
GRANT THE RELIEF REQUESTED IN THE MOTION WITHOUT FURTHER NOTICE OR
HEARING.

Dated: February 11, 2005 TRAUB, BONACQUIST & FOX, L1.P
Wilmington, Delaware

/s/ Michael S. Fox

Paul Traub (PT 3752)

Michael S. Fox (MSF 2612)
Susan F. Balaschak (SFB 1901)
Adam Friedman (AHF 5125)

655 Third Avenue — 215 Floor
New York, NY 10017
212/476-4770

Counsel to the Official Committee
of Unsecured Creditors
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EFiled: Feb 92005 4:00Pp%
Filing ID 5108097 1

IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE
IN AND FOR NEW CASTLE COUNTY

BIG 1OTS STORES, INC,,

Plaintiff,
Civil Action No. IO 1) "N

V.
BAIN CAPITAL FUND VI[, LLC, a
Delaware Limited Liability Company;
BCIP ASSOCIATES 1I, a Delawarc
General Parnership; BCIP TRUST
ASSOCTATES T, a Delaware General
Partnership; BCIP ASSOCIATES II-B, a
Delaware General Partnership; BCIP
TRUST ASSOCIATES II-B, a1 Delawarc
General Partnership; SANKATY HIGH
YIELD PARTNERS 11, L.P., a Delaware
Limited Partnership; MICHAEL L.
GLAZER, individually; ROBERT I.
FELDMAN, individually; JOSHUA
BECKENSTEIN, individually;
MATTHEW LEVIN, individually; and
ROBERT WHITE, individually,

S S N Nt Mt St vt SoeS N Nt st S S N S “apt” Vgt St it N’ gt o’ “wmt uwet

Defendants.
COMPLAINT

Big Lots Stores, Inc, ("Big Lots™), by and through its attorneys, for its complaint

against Bain Capital Fund VII, LLC; BCIP Associates 1I; BCIP Trust Associates II; BCIP

Associates 1I-B; BCIP Trust Associates 11-B; Sankaty High Yield Partners 1}; L.P., Michael L.

Glazer; Robert . Feldman; Joshua Beckenstein; Malthew Leviny and Robert White, states as

follows:

INTRODUCTION

. By this action, Plaintiff Big Lots secks to recover $45 million plus interest
from Dcfendants for breach of fiduciary duty, aiding and abetting breach of fiduciary duty,

unjust enrichment, fraud, and civil conspiracy resulting from the Defendants’ actions in looting




the Havens Corner Corporation (“IICC"), and rendering HCC insclvent and unable to repay its
debt to Big Lots, which now totals more than 352 million.

2. HCC is = holding company formed by Big Lots in December 2000 to facilitate
Big Lots' sale of its “K*B Toy” retail toy business to various of the Defendants. HCC’s sole
asset was 100% of the stock of KB Consolidated, Inc. (“KB Consolidated”), which itself was a
holding company that, through intermediate holding companies, owned various operating
subsidiaries doing business under the “KB™ name (the “Operating Subsidiaries™). The value of
HCC, therefore, was cgsentially the value of the Operating Subsidiaries.

3. In December 2000, as part of a leveraged buy-out transaction, Big Lots sold
HCC, and thus XB Consolidated and the Operaling Subsidiaries, to the KB Acquisition
Corporation ("KB Acquisition™), which was a wholly owned subsidiary of KB Holdings, Inc.
(“KB Holdings"). KB Holdings was and is owned by various of the Defendunts and other
members of the KB Companies’ (defined below) management. Afier the transaction, KB
Holdings became the ultimate parent of HCC, various intermediate holding companies, and the
Operating Subsidiaries. KB Holdings, its direct and indirect subsidiary holding companies, and
the Operating Subsidiaries, are hereinafter referred to collectively as the “KB Companies.”

4. The purchase price for HCC consisted of approximately $302.5 million in
cash and debt, plus certain warrants. Of the $302.5 million, the Defendants contributed a total of
only $20.6 millien as equity, and then immediately took out $2.5 million as a “success fee.” As
a result, Defendants’ net equity investment was only $18.1 million. Big Lots continued as an

investor in HCC, taking back a note for $45 million (the “HCC Note”). On information and
belicf, the remaining $237 million consisted of third-party loans secured by HCC’s mssets,

including those of the Opcrating Subsidiaries. Thus, while Defendants made an §13.1 million




equity investment in the KB Companies, Big Lots retained a structurally superior $45 million
debt investment.

5. In or around April 2002, notwithstanding the deferioration in the KB
Companics” business as the nation slid into recession in 2001 and early 2002, the
Defendants severely leveraged and further encumbered the already strained KB Companies by
borrowing many millions of dollars’ from secured lenders and paying the proceeds, together with
substantially all of the KB Companies’ available cash, 10 themselves in the form of bonuses and
repurchases of 65% of KB Holdings® stock, worth in excess of $85 million. Together, the KB
Companies’ borrowings snd the subsequent cash payments to the Defendants are hereinafter
referred (o as the “Equity Distribution Transaction.”

6. The effect of the Equity Distribution Transaction was to encumber
substantially all of HCC's assets and to strip gll of the value from HCC and the Operating
Subsidiaries. The Equity Distribution Transaction resulied in Defendants’ receiving an
enormous and unjustified return on their investment of more than 600% (not counting the
substantial additional bonug payments made to Defendants Glazer and Feldman and other
insiders) and ultimately in HCC's default on Big Lots® $45 million HCC Note.

7. As part of the Equity Distribution Transaction, HCC and the Operating
Subsidiaries made millions of dollars of payments to certain of thc Defendants and other
insiders, including: (1) in excess of $85 million in cash payments, principally to the Bain

Defendants (as defined below), as well as Defendant Gilazer, Defendant Feldman, and varioug

! Big. Lots has specific information regarding the details of certain of the transactions that are
desc.rlbeq in this complaint. At the present time, however, Big Lots has not disclosed that
specific qurmation out of an abundance of cautjon in Hght of certain confidentiality agreements
to which Big Lots is a party Big Lols reserves jts right, at the appropriate time, to file an
amended complaint containing such details. .
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other insi.ders. in tedemption of 65% of KB Holdings’ stock, resulting in enormous and
unjustified gains on their initial equity investments; (2) multi-million dollar bonus payments to
Defendants Glazer and Feldman; and (3) millions of dollars of additional bonuses paid to varions
other insiders.

8. Big Lots seeks recovery for breach of fiduciary duty against Michael L.
Glazer (“Glazer™) and Robert J. Feldman (“Feldman”} for their conduct, as officers and directors
of HCC and various other KB Companies, in facilitating and approving the Equity Distribution
Transaction.  Specifically, on information and belief, Defer.ldants Glazer and Feldman (a)
improperly manipulated the KB Companies’ sccounting to improve the KB Companies’ apparent
financial condition; {(b) provided materially misleading information to an investment banker in an
effort to obtain an opinion that HCC and its affiliates would be solvent after the Equity
Disiribution Transaction was completed; and (c) approved the Equity Distribution Transaction,
including a substantial dividend payment from HCC to KB Acquisition, and ultimately to certain
of the Defendants, bypassing and not paying the 845 million HCC Note,

9. The sources of these insider paymenls werc substantially all of the KB
Companies’ cash on hand and many millions of dollars in loans secured against the Operating
Subsidiaries® assets. These loans und cash payments stripped substantially all of the value from
the Operating Subsidiarics and thereby from HCC. The actions of Defendants Glazer and
Feldman in assuring a windfall equity return while leaving the KB Companies insolvent and
unable to pay their obligations as they matured, proximately resulted in HCC’s inability and
failure to repay the HCC Note. Bccause the Equity Distribution Transaction rendered HCC

insolvent and unable to repay its obligations, Glazer and Feldman owed fiduciary duties to Big

Lots us HCC's sole substantial creditor. Morcover, because Defendants Glazer and Feldman




personally benefited from it, this self-dealing transaction is subject to the “entire fairness”
standard of revicw.

10. Big Lots seeks recovery for breach of fiduciary duty and aiding and abetting a
breach of tiduciary duty against Joshua Beckenstein (“Beckenstein™), Matthew Levin (“Levin®),
and Roberi White (“White” and collectively with Beckenstein and Levin, the “Bain Director
Defendants™ as well as Bain Capital Fund VII, LLC; BCIP Associates 1I; BCIP Trust
Associates TI; BCIP Associates 11-B; BCIP Trust Associates II-Bj and Sankaty High Yield
Partners 1I, L.P. (collectively, the “Bain Defendants”). On information and belief, some
combination of Glazer, Beckenstein, Levin, and White constituted the board of directors of KB
Holdings, which is the ultimate parent of HCC and its affiliates. The Bain Defendants own a
majority and controlling equity interest in KB Holdings. The Bain Director Defendants and
Bain Defendants induced Defendants Glazer and Feldman to breach their fiduciary duties to
HCC in the manner described above, including by inducing Glazer and Feldman to approve the
dividend payment {fom HCC to KB Acquisition. The vast majority of the dividend personally
benefited the Bain Dcfendants, because KB Holdings used the improper dividend to pay the Bain
Defendants an inflated price for a substantial portion of their stock. On information and belief,
the Bain Director Defendants are also Managing Directors of the Bain Defendants and approved
the Equity Distribution Transaction both as directors of KB Heldings and as agents of the Bain
Defendants.

11. Big Lots seeks restitution for unjust enrichment against Defendants Glazer,

Feldman, and the Bain Defendants, who each received many millions in cash as bonuses or for

the repurchase of' a substantial portion of their shares in KB Holdings.




12. Big Lots also seeks: damages for fraud against Defendant Feldman, for his
April 2002 material misrepresentations made directly to Big Lots; damages for civil conspiracy
apainst all Defendants, for their concerted actions in connection with Big Lots and the Equity
Distributien Transaction; recovery for Defendant Glazer’s breach of his fiduciary duly as a
director of Big Lots, and damages against all defendants for intentional interference with
contractual relations.

PARTIES

13. Plaintiff Big Lots is an Ohio corporation with its principal place of business at
300 Phillipi Road, Columbus, Chio.

14. Defendant Glazer is an individual residing at 5 Glenengles Drive, Lenox,
Massachusetts. Glazer is a long-time manager and executive of the KB Tays compani;:s.. On
information and helief, Glazer was at all times relevant hereto a director of HCC and KB
Holdings, as well as chief executive officer of various of the KB Companies, including HCC and
KB Holdings.

15. Defendant Feldman is an individual residing at 6 Tyler Court, East
Greenbush, New York. Feldman is a long-time manager and executive of the KB Toys
companies. Feldman has had intimate financial knowledge of, and detailed and significant
financial responsibilhy for, the KB Toys companies since 1988. On information and belief,
Feldman was at all times relevant hereto a director of HCC and KB Holdings, as well as chief
financial officer of various of the KB Companies, including HCC and KB Holdings.

16. Defendant Beckenstein is an individual residing at 52 High Rock Road,
Wayland, Massachusetts. On information and belief, Beckenstein was at all times relevant

hercto a director of KB Holdings (now KB Toys, Inc.), 2 Delaware Corporation,




17. Defendant Levin is an individua! residing at 41 Stuart lRoad, Newton,
Massachuselts. On information and belief, Levin was at all times relevant hereto a director of
KB Holdings (now KB Toys, Inc.), a Delaware Corporation.

18. Defendant White is an individual residing at 23 Chadwick Road, Weston,
Massachusetts. On information and belief, White was at all times relevant hereto a director of
KB Holdings (now KB Toys, Inc.), 2 Delaware Corporation.

19. The Bain Defendants are each Delaware corporations that have their principal
places of business in Boston, Massachusetts. On information and belief, each is an affiliate of
Bain Capital, Inc., and is a private equity investment ﬁmd.oz' other investment vehicle.

FACTS

Big Lofs Sclls KB to Bain
20. Prior o December 2000, Big Lots (then known as Consolidated Stores

Corporation), through its wholly-owned subsidiary KB Consolidated, Inc. (“KB Consolidated™),
owned and operated more then 1,300 retail toy stores across the 50 states, Puerto Rico and Guam
under the K*B Toys, K*B Toy Works, and K*B Toy ‘Outlet names. In addition, KB
Consolidated conducted online sales of children’s products under the name KBkids.com.

21. During 2000, Big Lots received various indications of interest or offers for its
KB toy business, including an offer from Defendant Glazer to purchase KB Consolidated in a
leveraged buy-out transaction.

22, Glazer ultimately withdrew his offer and joined with the Bain Defendants snd

other members of the KB Companies’ management to make a new offer to purchase KB

Consolidated.
23.0n December 7, 2000, Big Lots sold KB Consolidated to the Bain
Defendants, Glazer, and their group in a multi-step transaction in which Big Lots (1) created

T




HCC as a holding company for KB Consolidated, through which Big Lots owned the Operating
Subsidizrics; and (2) sold HCC to KB Acquisition for approximately $302.5 million, plus certain
warrants in KB Holdings (KB Acquisition’s parent and now the ultimate parent of the Operating
Subsidiaries).

24, The Bain Defendants and possibly others invested the net amount of $18.1
million in cash to purchase HCC. The remainder of the $302.5 million purchase price was
financed. Big Lots provided the HCC Note, thereby financing $45 million of the purchase price.
Approximately $237 million was paid by leveraging the assets of the Operating Subsidiaries, Le.,
by borrowings secured by the existing assets.

25. By virtue of the HCC Note, Big Lots is the only substantial creditor of HCC,

The 2001 Business Downpturn

26. In the Defendants’ first year of ownership of and control over HCC and the
Operating Subsidiaries, the economic climate in the United States began to deteriorate.
Following the events of Scptember 11, 2001, and by November 2001, Defendants knew or
should have known that HCC and the Operating Subsidiaries’ toy business had been severely and
adversely affected by both the general economic downturn and by specific trends in the retail
sales and toy sales businesses. The economy was entering a recessjon, retail sales were down,
and mall sales (on which the KB Companies substantially relied) were down even in relation to
depressed retail sales.

27.In addition tw the general deterioration of the cconomy in 2001, KB

Companies, along with other traditicnal retail sellers, suffered from increased competition from
Wal-Mart and other “superstore” retailers. HCC and the KB Companies temporarily weathered

the storm through the end of 2001 and into 2002.
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The Equity Distribution Transaction

28. Despite the delerioration of HCC's business and the elready tenuous cash-
flow position of the Operating Subsidiaries, the Defendants determined to undertake a series of
transactions in April 2002, by which they could loot the value of the Operating Subsidiaries by
borrowing substantially against their respective assels and paying out the proceeds, together with
cagh previously on hand, as enormous and unjustified cash bonuses and share repurchases

29. Specifically, on April 23, 2002, the Defendants caused HCC and the
Operating Subsidiaries to consummate the Equity Dislfibution Transaclion, in part pursuanl to a
Redemption, Repurchase, and Equity Restructuring Agreement (the “Repurchase Agreement”™).
The Defendants participated in and caused the following transactions to occur: (1) the Operating
Subsidiaries borrowed substantially all the money they could; (2) the Operating Subsidiaries
made millions of dollars of bonus payments to Defendants Glazer and Feldman and various other
insiders; (3} HCC paid an up-strcam dividend of many millions of dollars to its parent, KB
Acquisition, without paying or reserving against the $45 million HCC Note; (4) KB Acquisition
in turn paid the dividend to its parent, KB Holdings; and (5) KB Holdings then used the proceeds
of the dividend (financed with cash and debt) 1o repurchase 65% of its stock, worlh in excess of
$85 million, from the Bain Defendants, Glazet, Feldman, and other KB insiders.

30.KB Holdings also bought back $1.95 million in wamants from Big Lots.
However, Big Lots was nol involved in negotiating, and had no right as a warrant holder to
approve or block, cither the Equity Distribution Transaction or the sale of the warrants. Rather,

Big Lots was contractually obligated, as a warrant holder, to surrender its warrants under a “drag

along” provision in its Warrant Holder Agreement.
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31. To induce Big Lots to cooperate with and not object to or seek legal refief

with respect to the Equity Distribution Transaction, and to surrender its warrants, Defendant
Feldman wrole to Chartes Haubiel, General Counsel of Big Lots, on or about April 23, 2002,
certifying that following the Repurchase Agreement, which was undertaken as part of the Equity
Distribution Transaction, KB Holdings would have “a consolidated net worth of not less than
$20,000,000."

32, Feldman's representation was knowingly false, as KB Holdings was rendered
insolvent and unable to pay its obligations by the Equity Distribution Transaction.

33. Defendants” conduct was targeled apainst Big Lots, which was the only
substantial creditor of HCC. Moreover, Defendants acted with particular animus toward Big
Lots when, on information and belief, Defendants specifically considered, but rejected, repaying
Big Lots’ structurally superior debt ahead of the payments to themselves that were made pursuant
to the Equity Distribution Transaction. Defendants decided not to repay the obligation to Big
Lots to cnrich themselves and maximize their personal recovery from the Equity Distribution
Transaction..

34. Defendant Glazer was personally interested in. the Equity Distribution
Transaction, which occurred while he was a director of Big Lots. At that time, Glazer knew or
should have known that (he alleged justiﬁcation for the Equity Distribution Transaction was
based on materially misleading information and projections and that the Bquity Distribution
Transaction would render HCC insolvent and unable to repay the HCC Note. Notwithstanding

this knowledge, Glaser failed to inform Big Lots of these material facts and approved the Equity

Distribution Transaction to obtain its bencfits for himself,
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35, The Equity Distribution Transaction resulted in the Defendants receiving an
enormous and unjustified return of more than 600% on their investment in just over 16 months,
not counting the substantial additional bonus payments made to Defendants Glazer and Feldman
and other insiders.

36. The Equity Distribution Transaction had the effect of stripping essentially all
of the value from HCC and its sole asset, KB Consolidated (owner of the Operating
Subsidiaries). The transaction essentially converted all of the value in KB Consolidated and the
Operating Subsidiaries into cash by using substantially all of their assets to secure these
borrowings and then using the loan proceeds and cash on hand to pay out well in excess of $85
maillion, principally to the Bain Defendants, Glazer, and Feldman in the form of bonuses and
share repurchases.

37. The Equity Distribution Transaction lefit HCC and the Operating Subsidiaries
on the brink of bankruptcy, and lef HCC insolvent and unable to pay its obligations as they
matured, speeifically rendering it unable to repay the HCC Note to Big Lots. Thoungh the KB
Companies limped through 2003, their over-levered, insolvent business could not survive the
relatively weak 2003 holiday season. As a result, HCC and its direct and indirect subsidiaries
sought protection from their creditors under chapter 11 of (he Bankruptcy Code on January 14,
2004. HCC is & debtor in those proceedings. The HCC Note is currently due and payable in the
amount of $52 million, consisting of $45 million in principal plus accrued intcrest at the time of
the bankruptey filing of $7 million.

Defendants’ Use of Exroncons and Misleading

Projections to Suppori the Equity Distribution Transaction

38.Ta support the Equity Distribution Transaction, Defendants sought and

received a “solvency opinion” from Houlihan Lokey Howard & Zukin ("Houlihan™).
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39, On information and belief, to obtain this solvency opinion, Defendants
supplied Houlihan with materially misleading financial projections certified by Defendants
Feldman and Glazer, which all Defendants knew or should have known were unzealistic.

40. The Defendants’ proceeded with the Equity Distribution Transaction knowing
that their purported reliance on the Houlihan solvency opinion was patently unreasonable and
knowing that the transaction would leave the KB Companies insolvent and unable to pay its
obligations as they matured.

The Past Closing Operations and The Inevitable Insolvency

41. That the projections provided fo Houlihan were patently unreasonable has

Been made clear by the performance of the KB Companies following the Equity Distribution
Transaction. Among other things, on information and belicf, shortly after entering into the
Equity Distribution Transaction, KB Companies ran into a substantial liquidity shoriage.

42. Though the KB Companies continued to operatc their busincsses through
2003, the KB Companies (including HCC) were forced to file a chapter 11 bankruptey petition
on January 14, 2004, As a result of that filing, the HCC Note was accelerated and JCC
defaulted on its payment.

43. Neither HCC nor any of the debtors in the bankruptey proceeding is a party to
this action. By this acticn, Big Lots asserts ils individual claims against Defendants and does
not seek o recovery against, or on hehalf of, any debtor in that bankrupley proceeding.

‘COUNT 1

Breach of Fiduciary Duty Against Defendants Glazer and Feldman

44. Plainti[f realleges the allegations of paragraphs | through 43, above, and

incorporates those paregraphs as if Fully set forth herein.
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45. On information and belief, Defendants Glazer and Feldman were the sole
directors of HCC and KB Massachusetts.

46. The Equity Distribution Transaction rendered HCC insolvent and unable to
pay its obligations as they matured, and Glazer and Feldman knew the Equity Distribution
Transaction would render HCC insolvent and unable to pay its obligations as they matured. The
Equity Distribution Transaction therefore created fiduciary duties ruoning from Glazer and
Feldman to Big Lots.

47. Defendants Glazer and Feldman breached their fiduciary and other duties to
Big Lots by the conduct alleged ahove, including by intentionally, recklessly, or negligently
manipulating KB’s accounting; providing materially misleading information and projections to
Houlthap to support the Equity Distribution Transaction; and approving that transaction, thereby
rendering HCC insolvent and allowing HCC to bypass payment of Big Lot's debt in favor of
legally subordinate equity dividends.

48. Defendants Glazer and Feldman were interested partics to the Equity
Distribution Transaction because it gave them substantial bonuses. Their participation in and
approval of the Equity Distribution Transaction constituted a breach of their dutics of loyaity.

49. The breach of fiduciary duties injured Big Lots by causing HCC to be unable
io repay the principal and interest on the HCC Note.

50. Plaintiff has no sdequate remedy at law.,

COUNTII
Breach of Fiduciary Duty

Against the Bain Director Defendants

51. Plaintiff realleges the allegations of paragraphs 1 through 50, above, and

incorporates those puragraphs as if fully set forth herein.
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52, At all times material to this action, the Bain Director Defendants have served
as directors of KB Holdings. In this position, the Bain Director Defendants bave had the power,
directly or indirectly, to control the affairs of HCC and the Operating Subsidiaries.

53, The Equity Distribution Transaction rendered HCC insolvent and unable to
pay its obligations as they matured and the Bain Director Defendants knew or should have
known that the Equity Distribution Transaction would render HCC and the other KB Companies
insolvent. The Equity Distribution Transaction therefore created fiduciary duties running from
the Bain Director Defendants to Big Lots.

54. The Bain Director Defendants were intetested in the Equity Distribulion
Transaction, which causcd in cxcess of $85 million to be paid o KB Holdings stockholders,
principally the Bain Defendants. Among other things, on information and belief, the Bain
Director Defendants were managing directors of the Bain Defendants and held significant
economic interests therein.

55. The Bain Dircctor Dcfendﬁnts breached their fiduciary duties to Big Lots, as
HCC’s creditor, by approving the Equity Distribution Transaction, which furthered their own
interests and proximately harmed Big Lots.

56. The Bain Director Defendants’ breaches of fiduciary duty injured Big Lots by
causing HCC to be unable lo repay the principal and interest on the HCC Note.

57. Plaintiff has no adequate remedy at law.

COUNT 11
Aiding and Abetting Breach of Fiduciary Duty

Against the Bain Defendants and the Bain Director Defendants
58. Plaintiff realleges the allegations of paragraphs I through 57, above, and

incorporates those paragraphs as if fully set forth herein.
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59 At all times materia} to this action, the Bain Defendants have owned or
controlled a majority of the shares of KB Holdings, which is the ultimate parent of HCC and the
Operating Subsidiaries. In this position, the Bain Defendants had the power, directly or
indireotly, to control the affairs of HCC and the Operating Subsidiaries and to control or
inflnence the actions of Defendants Glazer and Feldman through, among other ways, conlrolling
the terms and conditions of their employment, including the payment of bonusss and other
compensation:

60. At all times material to this action, the Bain Director Defendants have served
as directors of KB Holdings. In this position, the Bain Dircctor Defendants have had the power,
directly or indirectly, to control the affairs of HCC and the Operating Subsidiaries and to control
or influence the actions of Defendanty Glazer and Feldman through, among other ways,
controlling the terms and conditions of their employment, including the payment of bonuses and
other compensation.

61. The Bain Director Defendants and the Bain Defendants knew or should have
known that the Equity Distribution Transaction would render HCC and the other KB Companies
insolvent and unable to pay their obligations.

62. The Bain Director Defendants and the Bain Defendants knew or should have
known that Defendants Glazer and Feldman, as directors of HCC, had or would have as a result
of the Equity Distribution Transaction, fiduciary obligations to Big Lots,

63. The Bain Director Defendants and the Bain Defendants knew or should have

known that Glazer and Feldman would breach their fiduciary duties by, among other things,

approving the Equity Distribution Transaction,
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64. The Bain Director Defendants and the Bain Defendants knowingly induced
Glazer and Feldman to breach their fiduciary duties, for the purpose of enriching the Bain
Defendants. These actions constituted the aiding and abetting of the breaches of fiduciary duty.

65. The Bain Director Defendants and the Buin Defendants actions in aiding and
abetting Glazer and Feldman® breaches of fiduciary duty injured Big Lots by causing HCC to be
unable to repay the principal and interest on the HCC Note,

66. Plaintiff has no adequate remedy at law.

COUNT YV
EUnjust Enrichment Agninst the Bain Defendants, Glazer and Feldman

67, Plaintiff rcalleges the allegations of paragraphs 1 through 66, above, and
incorporates those paragraphs as if fully set forth herein,

68. As a result of the Equity Distribution Transaction, the Bain Defendands,
Feldman, Glaéer and other insiders received in excess of $85 million in cash for the repurchase
of certain of their shares in KB Holdings.

69. Bach of these payments constituted a benefit to the Bain Defendants, Glazer
and Feldman for which the KB Companies did not receive any consideration, at a time when ail
Defendants knew of the HCC Note and that, 2 result of the Equity Distribution Transaction, HCC
was insolvent and unable to pay its obligations as they matured.

70, The Bain Defendants, Glazer and Feldman each were unjustly enriched by the
receipl of these payments. Tt would be unjust to Big Lots for the Bain Defendants, Glazer and
Feldman to retain the benefit of these payments.

71. Plaintiff has no adequate remedy at law.
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COUNT V
Fraund Against Defendant Feidman

72. Plaintiff realleges the allegations of paragraphs 1 through 0, above, and
incorporates those paragraphs as if fully set forth herein.

73. To induce Big Lots to cooperate with and not object to the Equity Distribution
Transuction, Defendant Feldman wrote to Charles Haubiel, General Counsel of Big Lots, on or
about April 23, 2002, certifying that following the Repurchase Agreement, which was
undertaken as part of the Equity Distrlbution Transaction, KB Holdings would have “a
congolidated net worth of not less than $20,000,000.”

74. Feldman’s representation was false. In fact, following the Equity Distribution
Transaction, KB Holdings was insolvent.

75, Feldinan knew or should have known that his representation was false.

76. In addition to his false representations, Feldman failed to disclose that he and
the only other HCC Dircctor, Glazer, were intercsted in the Equity Distribution Transaction, and
he failed to disclose the extent of that interest.

77. Feldman knew or should have known that his misrepresentations and
omissions were material and that Big Lots would rely on them.

78.Big Lots relied to its detriment on Feldman's misrepresentations and

omissions by, among other things, entering into the Repurchase Agreement, surrendering its

warrants, acquicscing in the Equity Distribution Transaction, and not taking affirmative action to

block the transaction and otherwise protect its rights.
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79. Big Lots was injured by its reliance on Feldman's misrepresentations and
omissions, because HCC was rendered insolvent and unable to repay the HCC Note as a result of

the Equity Distribution Transaction.

COUNT VI
Civil Conspiracy Against All Defendants

80. Plaintiff realleges the allegations of paragraphs 1 through 79, above, and

incorporates those paragtaphs as if fully set forth herein.

81. The Bain Defendants and the Bain Director Defendants agreed and conspired
with Defendants Glazer and Feldman to have the Bain Directors, together with Glazer and
Feldman, use their respective positions as directors and/or officers of various of the KB
Companies {0 cause the consimmation of tﬂe Equity Distribution Transaction, for the purpose of
enriching themselves and their principals.

B2. Pursuant to this conspiracy, Defendants Glazer and Feldman prepared and
provided to Houlthan materially misleading information and projections 1o support the Equity
Distribution Transaction; and, with the Bain Dircctor Defendants, approved that transaction,
thereby rendering HCC insolvent and allowing HCC to bypass payment of Big Lots® debt in
favor of legally subordinate equity dividends.

83. Big Lots was injured by the actions undertaken as part of this conspiracy
because HCC was rendered insolvent and unable to repay the HCC Note as a result of the Equity
Distribution Transaction.

COUNT VI
Breach Of Fiduciary Duty Against Defendant Glazer

B4. Plaintiff realleges the allegations of paragraphs 1 through 83 above, and

incorporates those paragraphs as if fully set forth herein,
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85. At all time relevant hereto, through May 20, 2003, Defendant Glazer was a
director of Big Lots. As a director, Glazer owed fiduciary duties to Big Lots, including duties of
loyalty, candor, and disclosure,

86. Defendant Glazer breached his fiduciary duly to Big Lots by engaging in a
plan and scheme that had the foreseeable effect of rendering an asset of Big Lots - the HCC Note
- valueless.

87. Glazer’s conduct in planning and implementing the Equitf Distribution
Transaction which rendered the HCC Notc valueless breached his duty of loyalty to Big Lots
because Glazer derived personal benefit from the Equity Distribution Transaction.

88. In addition, Glazer knew or should have known that the Equity Distribution
Transaction would render HCC insolvent and failed to convey to his fellow Big Lots’ directors
information concerning the Equity Distribution Transaction known to him which the Big Lots®
board could have used to take action to protect the value of the HCC Note. Glazer's sequestering
of information from his fellow Big Lots’ directors constituled a further breach of his fiduciary
duty to Big Lots.

89, The breach of fiduciary duties injured Big Lots by causing HCC to be unable
to repay the principal and interest on the HC'C Note.

90, Plaintiff has no adequate remedy at law,

COUNT viINl
Intentional Interference With Contractual Relatjions Apainst AH Defendants

91, Plaintiff realleges the allegations of paragraphs 1 through 90 above, and

incorporates those paragraphs as if’ fully set forth herein.

92. The HCC Note is a contract between Big Lots and HCC.
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93. All defendants knew of the existence of the HCC Note and that it constituted a
contract between Big Lots and HCC.

94. The defendants’ planning and implementation of the Equity Distribution
Transaction was intentional conduct (hat rendered HCC insolvent, rendered HCC?s performance
of its obligations under the HCC Note impossible, and caused HCC to default on the HCC Note.

95. Defendants had no justification for rendering HCC’s performance under the
HCC Note impossible and causing HCC to défault on the HCC Note.

96. As a result of defendants’ intentional interference with HCC's performance
under the HCC Note, Big Lots has been damaged in the amount of $45 million in principal of the
- BCC Note plus accrued interest of more than $7 million.

WHEREFORE, Big Lots respectfully requests that the Court enter judgment in its favor
and against all Defendants, jointly and severally, and grant Big Lots the following relief:

A. Recovery against all defendants, jointly and severally, in the amount of
$45 million, represcnting the principal amount of the HCC Note, plus interest that has aceried or
would accrue on the HCC Note through its maturity date of December 7, 201 0;

B. Restitutionary damages against Defendants Glazer and Feldman and the
Bain Defendants individually in the amount by which they were unjustly enriched, which
amounts shall be determined at trial; and

C. Such other and further relief as the Court determines is just and

appropriate.
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Dated: February 9, 2005 ROSENTHAL MONHAIT GROSS &
GODDESS, P.A

By: %W /%/,wé/

Norman M. Monhait (DSBA #1040)
Kevin Gross (DSBA #209)

919 Market Street, Suite 1401
Citizens Bank Center

P.0.Box 1070

Wilmington, Delaware 19899-1070

Attorneys for Plaintiff
OF COUNSEL:

Jeff J. Marwil

James A. McKenna
Anders C, Wick
JENNER & BLOCK LLP
One IBM Plaza

Chicago, I1. 6061 ]

{312) 222-9350
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EXHIBIT B



IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre: Chapter 11

Case No. Case No. 04-10120 (DDS)
(Jointly Administered)

KB Toys, Inc., ef al,

Debtors. Re: Docket No,

ORDER AUTHORIZING AND APPOINTING
COMMITTEE TQ PROSECUTE ACTIONS AGAINST INSIDERS

This matter coming before the Court on the Motion of Official Committee of Unsecured
Creditors (the “Committee’) for an Order Authorizing and Appointing the Committee to
Commence and Prosecute Actions Against Insiders (the “Motion”); the Court having reviewed
the Motion; the Court finding that (a) the Court has jurisdiction over this matter pursuant to 28
U.S.C. §§ 157 and 1334, (b) this is a core proceeding pursuant to 28 U.S.C. § I57(b)(2)(A), (¢)
notice of this Motion having been provided to, inter alia, (1) the Office of the United States
Trustee for the District of Delaware, (ii) counsel to the Debtors, and (iii) all parties entitled to
receive notice pursuant to Bankruptcy Rule 2002 was sufficient under the circumstances and that
no other or further notice need be provided and (d) capitalized terms not otherwise defined
herein have the meaning given to them in the Motion; and the Court having determined that the
legal and factual basis set forth in the Motion establish just cause for the relief granted herein;
and after due deliberation and sufficient cause appearing therefor,

NOW, THEREFORE, IT IS HEREBY ORDERED THAT:

1. The Motion is GRANTED.

2. The Committee is hereby appointed as representative of the Debtors’
estates for the purpose of investigating, prosecuting, defending or otherwise resolving any and all

potential causes of action against the Potential Defendants relating to the Transaction.
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3. Standing is hereby conferred upon the Committee to investigate,
prosecute, defend or otherwise resolve any and all potential causes of action against the Potential
Defendants relating to the Transaction.

4, This Court shall retain jurisdiction over any and all issues arising from or
related to the implementation or interpretation of this Order.

Dated: , 2005
Wilmington, Delaware

THE HONORABLE DONAL D. SULLIVAN
UNITED STATES BANKRUPTCY JUDGE
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