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UNITED STATES BANKRUPTCY é-?e?
&%%(m &k
NORTHERN DISTRICT OF CALIFO EAL};COUR?_
Ok,

Nig

In re No. 00-42104 T
Chapter 11
AUREAL, INC., etc.,

Debtor.
/

MEMORANDUM OF DECISION

The fee application of PriceWaterhouseCoopers LLP (“PWC”) (the
“Second Fee Application”) seeking final allowance of $245,15%9.50 in
fees and $48,157.48 in costs came on for hearing on April 26, 2002,
The Official Creditors Committee (the “Committee”) objected to the
Second Fee Application (the “Objection”), requesting disallowance of
at least $121,332.75 of the fees requested and all of the costs for
a total reduction of at least $169,490.23. The Court has reviewed
all of the evidence and argument presented by the parties. Moreover,
pursuant to its independent duty to scrutinize all fee applications,
the Court has reviewed the entire case file. Based on its review,
for the reasons specified below, the Court concludes that all fees
and costs requested by PWC should be denied, that the order approving
its retention should be revoked, and that PWC should be ordered to
disgorge the $94,735.36 balance of the retainer received pre-

petition.
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SUMMARY OF FACTS AND PROCEDURAL HISTORY

On or about March 22, 2002, Aureal, Inc. (MAureal”) engaged PWC
to provide it with financial consulting services in contemplation of
filing bankruptcy. The PWC partner assigned responsibility for the
engagement was Glenn Hiraga (“Hiraga”). An engagement letter was
executed by Aureal on April 5, 2000, the day the bankruptcy petition
was filed. Between March 22, 2000 and April 4, 2000, PWC provided
services to Aureal, giving rise to fees of $48,617.50, and incurred
expenses of $6,647.14.' On April 4, 2000, Aureai paid PWC a retainer
of $150,000 which PWC applied to pay the fees and costs incurred pre-
petition, lééving a $94,735.36 balance of the retainer available for
payment of post-petition fees and costs.

The engagement letter stated that PWC was checking for conflicts
and would inform Aureal promptly if it discovered a potential
conflict. On or about April 4, 2000, Hiraga discovered that PWC was
providing financial consulting services to Creative Technologies,
Ltd. (“Creative”) in connection with litigation between Creative and

Bureal.?

'According to the Second Fee Application, the services
provided actually gave rise to fees of $49,707.50, but PWC
voluntarily reduced its fees to $48,617.50.

‘The Court bases its finding regarding the date PWC discovered
the conflict on the detailed time records covering PWC’s pre-
petition work for Aureal provided to the Court by PWC in response
to the Court’s order of June 3, 2002. There was no time entry
prior to April 4, 2000 relating to an investigation of conflicts.
However, time entries on April 4, 2000 show that Hiraga spent 11
hours and Shawn Kelly, another PWC employee, spent 9 hours in work
described as: “Examine and review interested parties re: employment
disclosure and conflicts.”
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Hiraga asked Hillary Krane (“Krane”), PWC's Assistant General
Counsel, whether PWC’s work for Creative would prevent PWC from
providing consulting services to Aureal. Krane assured Hiraga that
it would not as long as PWC was not asked to provide any services to
Aureal in connection with the Creative litigation. Hiraga also
informed Aureal’s bankruptcy counsel of the work being performed by
PWC for Creative. Aureal’s bankruptcy counsel did not advise Hiraga
that PWC’s work for Creative would prevent Aureal’s engagement of
PWC.

On or about April 4, 2000, either Krane or Hiraga also informed
Matt Lynde Y“Lynde”), the PWC parﬁner in charge of the Creative
engagement, of PWC’s intention to perform work for Aureal. Lynde was
instructed to inform Creative’s litigation counsel of this intention.
When he did so, Creative’s litigation counsel objected, expressing
the fear that Aureal would use the dual engagement as grounds for
disgqualifying PWC in the Creative litigation. In an attempt to
mollify this fear, Krane advised Hiraga to obtain a letter from
Aureal agreeing not to do so. Aureal agreed to provide such a letter
(and in fact did so by a letter dated May 3, 2000.)

On or before April 19, 2000, Lyﬁde informed Krane that, despite
Aureal’s agreement not to attempt to disqualify PWC in the Creative
litigation, Creative continued to object to Aureal’s employment of
PWC. As a result, Krane had a series of conversations with Erica
Rottenberg {(“Rottenberg”), Creative’'s General Counsel. Rottenberg

informed Krane that Creative anticipated asking PWC to assist it in
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1. This form is required by Rule 12b-25 of the Ge
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2. One signed original and four conformed copies
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Washington, DC 20549, in accordance with Rule 0-3 0
Regulations under the Act. The information containe
will be made a matter of the public record in the C

3. A manually signed copy of the form and amendme
with each national securities exchange on which any
registrant is registered.

4. Amendments to the notifications must also be f
not restate information that has been correctly fur
clearly identified as an amended notification.

5. Electronic Filers. This form shall not be used
to timely file a report solely due to electronic di
submit a report within the time period prescribed d
electronic filing should comply with either Rule 20
S-T or apply for an adjustment in filing date pursu
Regulation S-T.
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NARRATIVE

Aureal, Inc. (the "Company") hereby requests an ext
annual 10-K report (the "Report") due to recent unf
2000, all of the executive officers and senior staf
announced their immediate resignation from the Comp
personnel has forced the Company to seek replacemen
In addition, the Company is considering various opt

its business, including actions to either sell the

wind down the Company.

In light of the loss of senior management, the Comp
focus its limited remaining resources on continuing
Company. In order to file the Report in a timely fa
to divert scarce resources and personnel from criti
responsibilities. Such diversion would require unre
during this time of transition.

The Company anticipates that it will be able to fil
days from the date originally prescribed for the fi
further relief from the Commission.
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NARRATIVE

STATE BELOW IN REASONABLE DETAIL THE REASONS W
20-F, 10-Q, 10-QSB, N-SAR, OR THE TRANSITION REPORT
FILED WITHIN THE PRESCRIBED TIME PERIOD. (ATTACH EX

On April 5, 2000 (the "Petition Date"), Aureal
voluntary petition for relief under chapter 11 of t
United States Bankruptcy Court for the Northern Dis
Division, Case No. 00-42104-T11. Since the Petition
continued to operate its business as a debtor-in-po
case is pending. Specifically, the Company has spen
resources addressing the many pressing issues assoc
filing, including, without limitation, addressing i
transitioning to operating as a debtor in possessio
cash collateral, assembling documents and informati
enable due diligence by potential purchasers, and n
of the Company's assets. In addition, prior to the
2000, all of the executive officers and senior staf
resigned from their employment. Thus, along with th
bankruptcy, the Company also has been faced with re
personnel.

In light of the recent bankruptcy filing, as w
management, a diversion of the Company's scarce res
critical operational duties and responsibilities in
Quarterly Report on Form 10-Q (the "Report") would
and expense. As described above, since the Petition
required to focus its limited remaining resources o
of the Company. Moreover, the Company, which at its
people, presently has approximately 32 full-time em
performs senior executive management functions. The
finance and accounting staff also has been reduced,
devote substantially all of its time to the mainten
operations, preparation for the potential sale of t
administrative burdens of the chapter 11 case. Furt
reduction in personnel has required the remaining m
management team and finance and accounting staff to
responsibilities previously handled by others. As a
unable to allocate the personnel necessary to prepa
Report in the time prescribed.

The Company is submitting a letter to the Secu
Commission (the "Commission") requesting confirmati
any member of its staff,

12b25-2
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will not recommend enforcement action against the C
implements, in lieu of the periodic reports require
modified reporting procedure. Absent such relief fr

Company will endeavor to file the Report within the
the prescribed due date.

PART IV
OTHER INFORMATION

(1) Name and telephone number of person to co
notification.

Steve Mitchell

(Name) (A

(2) Have all other periodic reports under Sec
Securities Exchange Act of 1934 or Section 30 of th
1940 during the preceding 12 months or for such sho

HY FORM 10-K, 10-KSB, 11-K,

PORTION THEREOF COULD NOT BE

TRA SHEETS IF NEEDED.)

Inc. (the "Company") filed a
he Bankruptcy Code in the
trict of California, Oakland

Date, the Company has
ssession while the chapter 11
t considerable time and
iated with the bankruptcy
mmediate business issues,
n, negotiating the use of
on to prepare Schedules and
egotiating a potential sale
Petition Date, on March 24,

f members of the Company
e difficult transition into
placing its key management

ell as the loss of its senior
ources and personnel from
order to timely file the

require unreasonable effort
Date, the Company has been
n continuing the operations
peak employed over 144
ployees, only 1 of whom

size of the Company's

and the remaining staff must
ance of the remaining

he Company's assets, and the
hermore, the drastic

embers of the Company's
assume tasks and

result, the Company is

re and properly review the

rities and Exchange
on that the Commission, or

ompany if the Company

d under the Exchange Act, a
om the Commission, the
fifth calendar day following

ntact in regard to this

(510) 252-4245

rea Code) (Telephone Number)

tion 13 or 15(d) or the
e Investment Company Act of
rter period that the
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registrant was required to file such report(s) been
identify report(s).

The Annual Report on Form 10-K was due to be f
Aureal Inc. submitted a Notification of Late F
Report on April 4, 2000 in paper form, and on
form.

(3) Is it anticipated that any significant ch
from the corresponding period for the last fiscal y
earnings statements to be included in the subject r

If so: attach an explanation of the anticipate
and quantitatively, and, if appropriate, state the
estimate of the results cannot be made.

Aureal Inc.

(Name of Registrant as Specified

Has caused this notification to be signed on i
thereunto duly authorized.

Date May 16, 2000 By /s/ Steve Mitchell

Steve Mitchell, Chief Opera

Instruction. The form may be signed by an ex
registrant or by any other duly authorized rep
title of the person signing the form shall be
signature. If the statement is signed on behal
authorized representative (other than an execu
the representative's authority to sign on beha
filed with the form.

ATTENTION

Intentional misstatements or omissions of fact
violations (see 18 U.S.C. 1001).

GENERAL INSTRUCTIONS

1. This form is required by Rule 12b-25 of t
Regulations under the Securities Exchange Act of 19

2. One signed original and four conformed co

amendments thereto must be completed and filed with
Commission, Washington, DC 20549, in accordance wit

Rules and Regulations
12b25-3
<PAGE> 4

under the Act. The information contained in or file
a matter of the public record in the Commission fil

3. A manually signed copy of the form and am
filed with each national securities exchange on whi
the registrant is registered.

4. Amendments to the notifications must also
need not restate information that has been correctl
be clearly identified as an amended notification.

filed? If the answer is no,

[1 Yes [X] No

iled on April 3, 2000, but
iling on Form 12b-25 for that
April 27, 2000 in electronic

ange in results of operations
ear will be reflected by the
eport or portion thereof?

[1Yes [X] No

d change, both narratively
reasons why a reasonable

in Charter)

ts behalf by the undersigned

ting Officer

ecutive officer of the
resentative. The name and
typed or printed beneath the
f of the registrant by an

tive officer), evidence of

If of the registrant shall be

constitute federal criminal

he General Rules and
34.

pies of this form and
the Securities and Exchange
h Rule 0-3 of the General

d with the form will be made
es.

endments thereto shall be
ch any class of securities of

be filed on Form 12b-25 but
y furnished. The form shall
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5. Electronic Filers. This form shall not be
unable to timely file a report solely due to electr
unable to submit a report within the time period pr
in electronic filing should comply with either Rule
Regulation S-T or apply for an adjustment in filing
of Regulation S-T.

12b25-4
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</DOCUMENT>
</SEC-DOCUMENT>

http://www.sec.gov/Archives/edgar/data/892433/0@1@3.8-00-002920.t

used by electronic filers
onic difficulties. Filers
escribed due to difficulties
201 or Rule 202 of

date pursuant to Rule 13(b)

7/28/2007 4:38 P



