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SUZZANNE S. UHLAND ON BEHALF OF O’MELVENY (CASE NOS. 03-51775 – 03-51778)
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Geoffrey A. Heaton (SBN 206990)
DUANE MORRIS LLP
One Market Plaza
Spear Street Tower, Suite 2000
San Francisco, CA 94105-1104
Telephone: (415) 957-3000
Facsimile: (415) 957-3001
Email: roliner@duanemorris.com

Attorneys for the POST-CONFIRMATION
CREDITORS’ COMMITTEE

UNITED STATES BANKRUPTCY COURT

NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

In re

SONICBLUE INCORPORATED, 
DIAMOND MULTIMEDIA SYSTEMS, 
INC., REPLAYTV, INC. and SENSORY 
SCIENCE CORPORATION,

Debtors.

Case Nos. 03-51775 MM through 03-51778 MM

(Jointly Administered)

Chapter 11

Date: May 5, 2009
Time: 11:30 a.m.
Place: 280 South First Street

Courtroom 3070 
San Jose, CA 95113

POST-CONFIRMATION CREDITORS’ COMMITTEE’S RESPONSE
TO SECOND SUPPLEMENTAL DECLARATION AND DISCLOSURES

OF SUZZANNE S. UHLAND ON BEHALF OF O’MELVENY & MYERS LLP

The Post-Confirmation Creditors’ Committee (“PCC”) submits this brief in response to 

the Second Supplemental Declaration and Disclosures of Suzzanne S. Uhland on behalf of 

O’Melveny & Myers LLP (“Supplemental Disclosures”), as follows:

On April 14, 2009, pursuant to the Court’s briefing schedule, O’Melveny filed a 

supplement to its fee application, among other things putting on record its conditional voluntary 
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reduction in compensation by $500,000.00, and expressing its willingness to do so in order to 

“put a regrettable history behind all concerned.”  [Docket Entry 3616].

O’Melveny’s “voluntary” reduction was not so voluntary.  Following the PCC’s 

investigation into the propriety of awarding additional fees to O’Melveny, it drafted, but did not 

file, an objection to O’Melveny’s fees.  It opted instead to engage in a discourse with 

O’Melveny’s counsel.  Ultimately, based on then known facts and circumstances, the PCC 

determined that it would not object to O’Melveny’s final fee request provided O’Melveny 

voluntarily reduced its request by $500,000.

However, to the complete surprise of the PCC and the United States Trustee, that same 

day O’Melveny also filed the Supplemental Disclosures as an attachment to its Notice of Hearing 

on Fifth and Final Application for Compensation and Reimbursement.1 The Supplemental 

Disclosures tell us the following:

1. O’Melveny was employed on July 25, 2003.

2. In November of 2008, O’Melveny became aware of a connection to JP Morgan 

Asset Management and Highbridge Capital Management, LLC.

3. Highbridge and its trading partners, including Smithfield Fiduciary LLC, are 

among the 2002 Noteholders.

4. O’Melveny has concluded that these relationships do not present an actual conflict.

Among the questions before the Court at the May 5, 2009 hearing is the meaning, 

significance and impact of the Supplemental Disclosures when weighed against the larger 

circumstances of these cases.

  
1 [Docket Entry 3615].  Docket entries 3619 (Freefall’s reply memorandum), 3620 (Bill McGrane’s letter to Ron 
Oliner), 3621 (PCC’s response to the fee reduction), and 3625 (Bill McGrane’s letter to Ron Oliner) are now in the 
record and each bear on the belated Supplemental Disclosures.  In fact, the PCC’s objection was filed by 
Mr. McGrane as an exhibit to his April 16, 2009 letter.  [Docket Entry 3620].
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These cases have a long and tortured history, and it was this precise issue – the failure of 

professionals to make full, candid and timely disclosures to the Court – that resulted in the 

appointment of a trustee and reconstitution of the creditors’ committee.  It is against this backdrop 

that the PCC now finds itself literally slack-jawed at O’Melveny’s last minute Supplemental 

Disclosures.

One of the most (if not the most) fundamental duties of a Court-appointed professional is 

to disclose the professional’s “connections with the debtor, creditors, or any other party in 

interest, their respective attorneys and accountants, United States Trustee, or any person 

employed in the Office of the United States Trustee.”  Federal Rule of Bankruptcy Procedure 

2014(a).  Although not expressly stated, Rule 2014 absolutely implies an on-going duty to make 

supplemental and continuing disclosures while representing an estate fiduciary.  See, In re 

Granite Partners, LP, 219 B.R. 22 (Bankr. S.D.N.Y. 1998).

The duty to disclose requires complete disclosure of all known connections after a 

reasonable and diligent inquiry – not merely those which give rise to a conflict of interest.  In re 

Keller Financial Services of Florida Inc., 248 B.R. 859 (Bankr. N.D. Fla. 2000).  An intentional 

failure to disclose a previously unknown “connection” may result in denial of a pending fee 

application, as well as disgorgement of earlier awarded fees, beginning with the period when such 

disclosure should have been made.  In re Olsen Industries, Inc., 222 B.R. 49 (Bankr. D. Del. 

1997).

Indeed, it is commonplace for an estate professional to become aware of additional 

“connections” as a case progresses.  That is why it is common practice for professionals to run 

periodic conflicts checks throughout the course of a case as new entities and interested parties 

enter the scene and become known to the professional, and to then promptly disclose any new 

connections when they become known.
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Under any other circumstances, in any other case, on any other record, it may be 

conceivable that a court could overlook belated disclosures such as those contained in the 

Supplemental Disclosures.  This is not any other case.  This is a case where the Pillsbury firm, the 

Debtors’ other court-approved counsel, has paid $10 million for its failures to make disclosures.

Throughout their involvement in these cases, counsel for the Trustee (now Plan 

Administrator) and RCC (now PCC) have been prompt and assiduous in filing and serving 

supplemental declarations to augment their previous disclosures under Rule 2014.  Counsel to the 

PCC, for example, has filed no less than nine supplemental declarations after its employment was 

approved in January of 2008, and in each of the nine supplemental declarations disclosed new 

connections as soon as they became known, and otherwise fully advised the Court and creditors 

of these connections.  That is what estate professionals are supposed to do.

In mid-November of 2008, Mr. McGrane brought to the attention of the estate fiduciaries 

and their counsel, including O’Melveny, the existence of additional potential connections 

involving the 2002s.2 In response, estate professionals other than O’Melveny immediately 

conducted additional conflicts checks and made additional disclosures.

Although it admits that it became aware of the added connections last November, 

inexplicably, O’Melveny waited five months before disclosing it in connection with noticing its 

final fee request.  O’Melveny evidently concluded that these relationships did not need to be 

disclosed promptly because, in O’Melveny’s estimation, they did not present an actual conflict 

that would have compelled the withdrawal of O’Melveny as Debtors’ special litigation counsel.  

O’Melveny, however, misinterprets Rule 2014’s disclosure obligations, as its position is 

completely at odds with the plethora of case law interpreting this provision.

///
  

2 The Court is well aware of the mischief caused in this case by the 2002s when they sat on the initial creditors’ 
committee before it was reconstituted.
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ARGUMENT

Whether these newly disclosed connections create an actual conflict is unknown to the 

PCC.3 Regardless of whether an actual disqualifying conflict existed or exists, it is 

unquestionable that O’Melveny’s Supplemental Disclosures were not promptly filed.

Several courts have recognized that a Bankruptcy Court has broad discretion and inherent 

authority to deny any and all compensation when an attorney fails to meet the requirements of 

Section 327 of the Bankruptcy Code and Bankruptcy Rule 2014.  See, e.g., In re Downs, 103 F.3d 

472 (6th Cir. 1996), Matter of Prudhomme, 43 F.3d 1000, (5th Cir. 1995), In re Chapel Gate 

Apartments, Ltd., 64 B.R. 569 (Bankr. N.D. Tex. 1986), In re Lewis, 113 F.3d 1040 (9th Cir. 

1997).

Specifically, “the issues of whether the disclosure requirement was violated and whether 

the professional was disinterested are distinct questions and separately sanctionable.”  In re 

Condor Systems, Inc., 302 B.R. 55, 70 (Bankr. N.D. Cal. 2003) (citing Neben & Starrett, Inc. v. 

Chartwell Financial Corporation) In re Park Helena Corp., 63 F.3d 877, 880 (9th Cir. 1995)).

Rule 2014(a) is a means by which the court can comply with its responsibilities.  
“The disclosure rules impose upon [professionals] an independent responsibility.  
Thus, failure to comply with the disclosure rule is a sanctionable violation, even if 
proper disclosure would have shown that the [professional] had not actually 
violated any Bankruptcy Code provision or any Bankruptcy Rule.  In re Park 
Helena Corp., 63 F.3d at 880 (citing In re Film Ventures International, Inc., 75 
B.R. 250 (9th Cir. BAP 1987)).

The requirement of disclosure is applied literally, even if the results are sometimes harsh.  

Id., at 881.  The disclosure requirements of Rule 2014 do not give the professional the right to 

withhold information because it is not apparent to the professional that a conflict exists.  Id.  In 

  
3 On April 20, 2009, after reviewing the Supplemental Disclosures, counsel to the PCC wrote to O’Melveny’s in-
house counsel and requested further detail on the newly disclosed connections and the specific matters involved.  
O’Melveny responded on April 23, 2009.
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addition, the disclosure requirement is a continuing one, even after an application for employment 

is approved.  In re Granite Partners, LP, 219 B.R. 22, 35 (Bankr. S.D.N.Y. 1998).

To put a point on it, in November of 2008, O’Melveny became aware of additional 

“connections” to creditors and/or interested parties in these cases.  Notwithstanding a well 

recognized duty to promptly supplement the record, O’Melveny elected to wait.  O’Melveny has 

now acknowledged awareness of these connections for five months.  Only now, in connection 

with noticing a final fee application, has it decided to advise the Court, the United States Trustee 

and creditors of the same.

Instead of making prompt, thorough disclosures, O’Melveny entered into discussions with 

the PCC about how to obviate an objection and thereby avoid a public fight without any mention 

that Supplemental Disclosures had not been made.  Regrettably, these newly discovered facts are 

significant and warrant a substantial fee reduction or disgorgement.  The PCC, which was 

otherwise prepared to come into Court on May 5 supportive of a $500,000 fee reduction cannot in 

good conscience do so now.

CONCLUSION

The PCC investigated, after the fact, O’Melveny’s role in the VIA motion that engendered 

so much litigation, and negotiated in good faith with O’Melveny to reach an agreed fee reduction 

which would avoid an objection by the PCC to O’Melveny’s fees.  O’Melveny at the same time 

knew of its undisclosed connections to the 2002s – one of the great malefactors in these cases.  

Only after reaching an agreement with the PCC did O’Melveny make the required disclosures, 

putting the Supplemental Disclosures into the record as an attachment to its notice of hearing.

The record (including the PCC’s objection) is now before the Court.  [Docket 

Entries 3606, 3615, 3616, 3617, 3619, 3620, and 3621].  With these docket entries and attendant 

exhibits, as well as O’Melveny’s five sealed fee applications and the Court’s long history with 
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these Debtors and estate fiduciaries, the PCC believes the Court is in a position to rule on 

O’Melveny’s fee request.

Finally, as mentioned above, after the Supplemental Disclosures were filed, the PCC 

requested a fulsome explanation as to the timing of the Supplemental Disclosures and the nature 

of each of the so-called Highbridge and Smithfield engagements.  O’Melveny provided a written 

response to the PCC on April 23, 2009.  It is attached to the Declaration of Aron M. Oliner 

submitted herewith.  The PCC suggests O’Melveny file a further supplemental statement.  Given 

the history of these cases, answers to these important questions should be put in the record in 

sworn form before the May 5, 2009 hearing.

Dated:  April 24, 2009 DUANE MORRIS LLP

By: /s/ Aron M. Oliner (152373)
ARON M. OLINER

Attorneys for the POST-CONFIRMATION
CREDITORS’ COMMITTEE
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OLINER DEC ISO PCC’S RESPONSE TO SECOND SUPPLEMENTAL DECLARATION &
DISCLOSURES OF UHLAND ON BEHALF OF O’MELVENY (CASE NOS. 03-51775 – 03-51778)

Aron M. Oliner (SBN 152373)
Geoffrey A. Heaton (SBN 206990)
DUANE MORRIS LLP
One Market Plaza
Spear Street Tower, Suite 2000
San Francisco, CA 94105-1104
Telephone: (415) 957-3000
Facsimile: (415) 957-3001
Email: roliner@duanemorris.com

Attorneys for the POST-CONFIRMATION
CREDITORS’ COMMITTEE

UNITED STATES BANKRUPTCY COURT

NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

In re

SONICBLUE INCORPORATED, 
DIAMOND MULTIMEDIA SYSTEMS, 
INC., REPLAYTV, INC. and SENSORY 
SCIENCE CORPORATION,

Debtors.

Case Nos. 03-51775 MM through 03-51778 MM

(Jointly Administered)

Chapter 11

Date: May 5, 2009
Time: 11:30 a.m.
Place: 280 South First Street

Courtroom 3070 
San Jose, CA 95113

DECLARATION OF ARON M. OLINER IN SUPPORT OF
POST-CONFIRMATION CREDITORS’ COMMITTEE’S RESPONSE

TO SECOND SUPPLEMENTAL DECLARATION AND DISCLOSURES
OF SUZZANNE S. UHLAND ON BEHALF OF O’MELVENY & MYERS LLP

I, Aron M. Oliner, declare:

1. I am an attorney at law duly licensed to practice before this Court and am a partner 

in the law firm of Duane Morris LLP, counsel of record to The Post-Confirmation Creditors’ 

Committee in the captioned cases (“PCC”).  I make this record based on my own personal 

knowledge, and could and would testify competently if called upon to do so.  As to any matters 
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stated on information and belief, I believe my information to be true and correct and would so 

testify.

2. Following an extraordinarily thorough (and not inexpensive) investigation by then 

Chapter 11 Trustee Dennis J. Connolly (pre-confirmation, the “Trustee,” and now “Plan 

Administrator” or “PA”), the Trustee brought various litigations in March of 2008 against estate 

professionals including the Pillsbury firm, the Levene firm, VIA, SB Claims and others.  Notably, 

the Trustee did not file a lawsuit or otherwise bring claims against O’Melveny following his 

investigation.  In this, neither the PCC or its attorneys second-guess the Trustee’s judgment.

3. The PCC has recently undertaken the task of objecting to remaining claims, 

resolving remaining adversary proceedings, and otherwise taking steps to bring this case to 

conclusion and in order to obtain a final decree.  The PA and his counsel continue to work toward 

the same goal.

4. Based on my review of the record in the captioned cases, I am aware that 

O’Melveny filed four prior fee applications, and each of these were filed under seal pursuant to a 

protective order entered in the captioned cases in 2003.  On November 4, 2008, O’Melveny filed 

under seal its Fifth and Final Application for Compensation and Reimbursement.

5. On November 6, 2008, I filed a motion on behalf of the PCC, which was granted, 

which permitted the PCC access to the sealed filings and other documents identified as 

“confidential” pursuant to the 2003 protective order.  The confidentiality provisions and the 

sealing of pleadings was ostensibly the result of these pleadings and documents containing certain 

sensitive or proprietary information related to Intel and VIA.

6. As a result of this effort, my office obtained and reviewed not only the prior fee 

applications filed by O’Melveny, but also e-mails and documents that were identified as 
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confidential, or otherwise unavailable for review.  The purpose of this investigation and review 

was specifically geared to gauge the propriety of awarding additional fees to O’Melveny.

7. Following the investigation, my office drafted an objection to O’Melveny’s fee 

request but did not file it; instead, at the direction of the PCC, opting for discourse with 

O’Melveny’s counsel.  Ultimately, based on then known facts and circumstances, the PCC 

determined that it would not object to O’Melveny’s fee request provided O’Melveny voluntarily 

reduced its request by $500,000.00.

8. On April 7, 2009, I wrote a letter which was filed with the Bankruptcy Court, 

among other things describing the circumstances surrounding the O’Melveny fee request and 

urging the Court to hold a brief hearing on April 10, 2009 for interested parties, including creditor 

Freefall Manager LLC (“Freefall”), to discuss how to proceed most expeditiously on the fee 

request while allowing parties in interest the chance to brief the matter and to be heard more 

formally.  [Docket No. 3606].

9. It is my view that a number of constructive developments occurred during the 

subsequent April 10, 2009 hearing, which was set in response to my April 7, 2009 letter.  Each 

party proceeded with a goal of resolving, by objection or otherwise, the O’Melveny fee issue 

expeditiously.  The Court also set a briefing schedule, and scheduled a hearing on O’Melveny’s 

fee application for May 5, 2009.  As requested during the hearing, I provided a copy of the draft 

objection to the Court, to Attorney William McGrane, and to the Office of the United States 

Trustee on the next business day, April 13, 2009.

10. On April 14, 2009, pursuant to the Court’s briefing schedule, O’Melveny filed a 

supplement to its fee application, among other things putting on record a tentative voluntary 

reduction in compensation by $500,000.00, and expressing its willingness to do so in order to 

“put a regrettable history behind all concerned.”  [Docket No. 3616].
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11. However, to my complete surprise (and to the surprise of the attorney with the 

Office of the United States Trustee handling this case with whom I spoke shortly afterward), that 

same day (April 14, 2009), O’Melveny also filed its Second Supplemental Declaration and 

Disclosures of Suzzanne S. Uhland on behalf of O’Melveny & Myers LLP (“Supplemental 

Disclosures”).  The Supplemental Disclosures were filed as an attachment to O’Melveny’s Notice 

of Hearing on Fifth and Final Application for Compensation and Reimbursement.  [Docket 

No. 3615].

12. On April 20, 2009, I wrote to O’Melveny’s counsel regarding the Supplemental 

Disclosures.  A true and correct copy of my letter is attached hereto as Exhibit “A” and 

incorporated by reference.

13. On April 23, 2009, I received O’Melveny’s written response.  A true and correct 

copy of Martin Checov’s letter dated April 23, 2009 is attached hereto as Exhibit “B” and 

incorporated by reference.

I declare under penalty of perjury under the laws of the United States of America that the 

foregoing is true and correct.  Executed on April 24, 2009, at San Francisco, California.

/s/ Aron M. Oliner (152373)
ARON M. OLINER

Case: 03-51775, Doc# 3631-1, Filed: 04/24/09, Entered: 04/24/09 12:48:52 Page 4 of 4
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UNITED STATES BANKRUPTCY COURT

NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

In re

SONICBLUE INCORPORATED, 
DIAMOND MULTIMEDIA SYSTEMS, 
INC., REPLAYTV, INC. and SENSORY 
SCIENCE CORPORATION,

Debtors.

Case Nos. 03-51775 MM through 03-51778 MM

(Jointly Administered)

Chapter 11

CERTIFICATE OF SERVICE

I am a citizen of the United States, over the age of 18 years, and not a party to or 

interested in the within entitled cause.  I am an employee of Duane Morris LLP and my business 

address is One Market, Spear Tower, Suite 2000, San Francisco, California 94105.  I am readily 

familiar with the business practice for collection and processing of correspondence for mailing 

and for transmitting documents by FedEx, fax, email, courier and other modes.  On April 24, 

2009, I served the following document:  (1) POST-CONFIRMATION CREDITORS’ 

COMMITTEE’S RESPONSE TO SECOND SUPPLEMENTAL DECLARATION AND 

DISCLOSURES OF SUZZANNE S. UHLAND ON BEHALF OF O’MELVENY & MYERS

LLP; AND (2) DECLARATION OF ARON M. OLINER IN SUPPORT OF POST-
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COS / PCC’S RESPONSE TO SECOND SUPPLEMENTAL DECLARATION AND DISCLOSURES OF
SUZZANNE S. UHLAND ON BEHALF OF O’MELVENY (CASE NOS. 03-51775 – 03-51778)

CONFIRMATION CREDITORS’ COMMITTEE’S RESPONSE TO SECOND 

SUPPLEMENTAL DECLARATION AND DISCLOSURES OF SUZZANNE S. UHLAND 

ON BEHALF OF O’MELVENY & MYERS LLP,

_X_ BY MAIL:  by placing ( the original) ( a true copy) thereof enclosed in a sealed 
envelope, addressed as set forth below, and placing the envelope for collection and mailing 
following my firm’s ordinary business practices, which are that on the same day 
correspondence is placed for collection and mailing, it is deposited in the ordinary course 
of business with the United States Postal Service in San Francisco, California, with 
postage fully prepaid. 

___ PERSONAL DELIVERY:  by causing a courier to hand deliver ( the original) ( a 
true copy) thereof to the person at the address set forth below on this day during normal 
business hours.

___ BY OVERNIGHT DELIVERY:  by placing ( the original) ( a true copy) thereof 
enclosed in a sealed FedEx envelope addressed as set forth below, and placing the 
envelope for collection and transmittal by FedEx following my firm’s ordinary business 
practices, which are that on the same day correspondence is placed for collection, it is 
deposited in the ordinary course of business with FedEx for overnight next business day 
delivery.

___ FACSIMILE:  by telecopying a true copy thereof to the party at the facsimile number as 
set forth below.

United States Trustee, Region 17
United States Department of Justice
280 First Street, Room 268
San Jose, CA 95113-3004

Cecily A. Dumas
Friedman Dumas & Springwater LLP
150 Spear Street, Suite 1600
San Francisco, CA 94105-1541

Grant T. Stein
Alston & Bird
One Atlantic Center
1201 West Peachtree Street
Atlanta, GA 30309-3424

Stephen D. Pahl
Catherine Schlomann Robertson
Pahl & McCay
225 West Santa Clara Street, #1500
San Jose, CA 95113-1752

William McGrane
Bernard S. Greenfield
McGrane Greenfield LLP
One Ferry Building, Suite 220
San Francisco, CA 94111-4213

Martin S. Checov
O’Melveny & Myers LLP
Two Embarcadero Center, 28th floor
San Francisco, CA 94111-3903

I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct and that this declaration was executed on April 24, 2009, in San 

Francisco, California.

/s/ Aristela Wise (xxx-xx-2624)
ARISTELA WISE
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