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Date _____________________
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David P. O'Donnell, 72 Van Reipen Avenue, Suite 37
Your name and address _____________________________________________________________________________

Jersey City, NJ 07306
_______________________________________________________________________________________________________
(2)

Telephone number:

917-553-7899 (cell)
201-659-0209
Residence ________________________Work
________________________________________

(3)
The name, address and telephone number of the attorney being complained about. (See note below.)
Joshua M. Mester, Sidney P. Levinson, Steve Mitchell, James O. Johnston, Linda A. Kontos, Joshua D. Morse,
_______________________________________________________________________________________________________
Karen L. Kupetz, Michael A. Morris, all of whom are present or former attorneys with the firm Hennigan, Bennett &
_______________________________________________________________________________________________________
Dorman LLP, 601 South Figueroa Street, Suite 3300, Los Angeles, CA 90017, phone # 213-625-390
(4)
Have you or a member of your family complained about this attorney previously?
Yes ____, No X
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_______________________________________________________________________________________________________
I have not previoulsy complained about H&B to the CA Bar. I have alleged misconduct on the part of H&B in court
filings (5/3/03); the court determined the allegations of misconduct on the part of H&B were not relevant to the
_______________________________________________________________________________________________________
issue before it.
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Did you employ the attorney? Answer yes or no and, if “yes,” give the approximate date you employed him or them and
the amount, if any, paid to him.

No.
_______________________________________________________________________________________________________
_______________________________________________________________________________________________________
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If your answer to 5 above is “no,” what is your connection with the attorney? Explain briefly.

I am President of Next Factors, Inc., a creditor in Aureal, Inc.'s Chapter 11 bakruptcy case.
_______________________________________________________________________________________________________
The named attorneys in this complaint served as reorganization counsel for Aureal, Inc.
_______________________________________________________________________________________________________
(7)

Write out on a separate piece of paper and send-with this form a statement of what the attorney did or did not do that you
are complaining about. Please state the facts as you understand them. Do not include opinions or arguments. If you
employed the attorney, state what you employed him to do. Sign and date such separate piece of paper. Further
information may be requested. (Attach copies of pertaining documents.)

(8)

If your complaint is about a law suit, answer the following, if known:
a. Name of court (For example, Superior Court or Municipal - in what county)

United States Bankruptcy Court, Northern District of California
____________________________________________________________________________________________
b.

Title of the suit (For example, Smith against Jones).

In re Aureal, Inc. ("Aureal") [a Chapter 11 bankruptcy case]
____________________________________________________________________________________________

No. 00-42104 T

c.

Number of the suit _____________________________________________________________________________

d.

April 5, 2000
Approximate date the suit was filed ________________________________________________________________

e.

If you are not a party to this suit, what is your connection with it? Explain briefly.

I am President of Next Factors, Inc., a creditor in this bankruptcy case.
____________________________________________________________________________________________
____________________________________________________________________________________________
(9)

Size of law firm complained about (*) 1 Attorney ___

2 - 10Attorneys ___ 11 + Attorneys X
___ Don’t know ___

NOTE: If you are complaining about more than one attorney, write out the information about each in answer to questions 3
through 8 above on separate sheets if necessary. Answers to questions 3-8 apply to each named attorney.
Mail to:
Office of the Chief Trial Counsel/Intake
State Bar of California
1149 South Hill Street
Los Angeles, California 90015-2299

(*)

Section 6095.1 of the Business and Professions Code mandates that the State Bar
compile statistics concerning the size of the attorney’s law firm – solo practitioner,
small law firm (2-10 attorneys) and large law firm (11+ attorneys).

Signature _______________________________________________

December 28, 2005
Office of the Chief Trial Counsel/Intake
State Bar of California
1149 South Hill Street
Los Angeles, California 90015-2299

RE: California Bar Complaint Against Members of Hennigan, Bennett &
Dorman LLP as Reorganization Counsel for Aureal, Inc. and Adverse Counsel for
Oaktree.
Dear Chief Trial Counsel, California Bar:
This is my answer to question #7 on the accompanying California Bar (“Bar”)
Compliant Form against the named California- licensed attorneys (“CA Attorneys”), all of
whom are present or former attorneys with the firm Henniga n, Bennett & Dorman LLP
("H&B"), in your state.
1.0 Nature of Complaint
The sole concern of this complaint is the CA Attorney’s apparent failure to
adhere to the California Bar Rule 3-310 which requires attorneys to obtain written
informed consent of each client in circumstances where the interests of those clients are
adverse to each other, in order to avoid the representation of adverse interests of those
clients. The apparent failure to act in accordance with CRPC 3-310 is evidenced by
specific events surrounding the initial retention of H&B by Aureal. It further apparently
resulted in the impairment to Next Factors (“Next”) and other unsecured creditors in the
Aureal case, as discussed in section 2.9 Apparent Harm to Next and Other Unsecured
Creditors.
I complain that while the circumstances requiring attorneys to obtain written
informed consent were present in the Aureal case, it appears that H&B neither obtained
the required written informed consent nor obtained a blanket waiver that the conflicted
parties could knowingly and intelligently enter into. I further complain that any consent
obtained by H&B must follow a written disclosure of the relevant circumstances and of
the actual and reasonably foreseeable adverse consequences to the client 1 , in accordance
with CRPC 3-310(A).

1

This complaint is in regards to the apparent failure of H&B to obtain a written informed consent from their
concurrent adverse clients: Aureal, the debtor-in-possession; Oaktree and the Oaktree Funds, the largest
creditor in the Aureal case, as detailed in section 2.3 Adverse Representation (CRPC 3-310) of this
complaint; and the Creditors Committee as detailed in section 2.4 Relevance of CRPC 3-310 to CA
Attorneys as Creditors Committee Fiduciary, with respect to the initial retention of H&B by Aureal.

First I will set out what I believe to be the relevant portion of the California Rules
of Professional Conduct (“CRPC”), followed by a brief note on ethics opinions, laws,
rules, opinions of California courts, and standards regarding disclosure requireme nts of
any actual or potential conflict under bankruptcy law that I ask to be considered when
evaluating the conduct that forms the basis of this complaint; the apparent failure to
obtain written informed consent at the outset of the Aureal case as required by CRPC 3310. I do not know whether any other CRPC requirements may also be connected with
the particular facts I set out below.
1.1 CRPC 3-310
The CA Attorneys apparently violated California Bar Rule 3-310 by failing to
obtain written informed consent of each client, and other parties entitled to such related
disclosure. This apparent failure would have occurred on the initial retention of H&B in
the Aureal case, and in every subsequent instance when new potential or actual adverse
issues arose between clients, as discussed in sections 2.3 Adverse Representation and 2.8
Failure to Seek Renewed Consent.

Rule 3-310. Avoiding the Representation of Adverse Interests.
(A) For purposes of this rule:
(1) "Disclosure" means informing the client or former client of the
relevant circumstances and of the actual and reasonably foreseeable adverse
consequences to the client or former client;
(2) "Informed written consent" means the client's or former client's written
agreement to the representation following written disclosure;
(B) A member shall not accept or continue representation of a client
without providing written disclosure to the client where:
(1) The member has a legal, business, financial, professional, or personal
relationship with a party or witness in the same matter; or
(3) The member has or had a legal, business, financial, professional, or
personal relationship with another person or entity the member knows or
reasonably should know would be affected substantially by the resolution of the
matter; or
(C) A member shall not, without the informed written consent of each
client:

(3) Represent a client in a matter and at the same time in a separate
matter accept as a client a person or entity whose interest in the first matter is
adverse to the client in the first matter.
1.2 Bankruptcy Proceedings
The need for full disclosure, as a prerequisite to valid consent among conflicted
parties, is an integral element of CRPC 3-310 and the prime concern of this complaint. It
is a necessary element of federal bankruptcy practice as well; and central to the context in
which the conduct complained of takes place.
Full disclosure is of paramount import because it enables creditors and the US
Trustee to be informed of the facts necessary to determine whether they should object to
the employment of a debtor’s attorney. Such possible objection to debtor’s retention of
an attorney by creditors or the US Trustee is provided for within 11 U.S.C. 327(a) and
(c):
11 USC § 327. Employment of professional persons
(a) Except as otherwise provided in this section, the trustee, with the
court’s approval, may employ one or more attorneys, accountants, appraisers,
auctioneers, or other professional persons, that do not hold or represent an
interest adverse to the estate, and that are disinterested persons, to represent or
assist the trustee in carrying out the trustee’s duties under this title.
(c) In a case under chapter 7, 12, or 11 of this title, a person is not
disqualified for employment under this section solely because of such person’s
employment by or representation of a creditor, unless there is objection by
another creditor or the United States trustee, in which case the court shall
disapprove such employment if there is an actual conflict of interest.

The statute does not automatically cause a conflicted attorney to be disqualified as
debtor’s counsel, but rather requires disapproval of such employment if an actual conflict
exists, after there has been an “objection by another creditor or the United States
trustee”. This begs the question: How will another creditor or the United States trustee
know that an objection sho uld be made?
The answer to this question lies in part with the CA Attorneys requirements of
CRPC 3-310: the full disclosure required by this rule provides another creditor or the
United States trustee with the information needed to determine if an objection should be
made. This determination would be based on knowledge of an actual or apparent lack of

disinterestedness 2 or holding of any interest, or representing any interest adverse to the
bankruptcy estate. Such a determination is dependent upon the disclosure provided to the
court by the appointed lawyer or firm.
A full written disclosure and informed consent required by CRPC 3-310 thereby
helps protect the members of the public who are creditors in bankruptcy proceedings in
California, while further engendering confidence in the legal system by ensuring that
bankruptcy lawyers provide the broad 3 , full 4 , and candid disclosure of all facts and
connections which may be relevant in determining their eligibility for employment under
§ 327. Who then must come forward with the information concerning the conflict?
It is the duty of the attorney to make full disclosure of the conflict in a meaningful
manner 5 . This is so regardless of the legal arena within which a conflict arises, whether it
is bankruptcy or other law. An effective consent to waive a conflict must be in writing,
and must fully inform the client 6 about the nature and extent of the conflict.
2.0 Facts to My Understanding
2.1 About Next Factors
Next is a claims trader. Claims trading has become “big business” and has
attracted a wide variety of players. However, as the scope of the claims trading activity
has increased, so too has the potential for corrupt practices and actions involving the
professionals retained in those related proceedings. Despite the rampant claims trading
2

In re Sullivan, 1992 U.S. Dist. LEXIS 3954, at *14 (E.D. Pa. 1992) (“It is not sufficient that the trustee
and his counsel actually be disinterested; the appearance of interestedness must also be avoided”).
3

See Diamond Lumber v. Unsec’d Creditors’ Comm., 88 B.R. 773, 777 (N.D. Tex. 1988) (noting that the
disclosure duty is so broad because the court, rather than the attorney, must decide whether the facts
constitute an impermissible conflict).
4

See In re Bolton-Emerson, 200 B.R. 725, 731 (D. Mass. 1996); In re Blinder, Robinson & Co., 131 B.R.
872 (cautioning that, in bankruptcy cases, full disclosure of all potential adverse interests should be a
principle of first magnitude).
5

In re California Canners and Growers (Bkrtcy.N.D.Cal. 1987) 74 B.R. 336. See also Image Technical
Services, Inc. v. Eastman Kodak Company (N.D. Cal. 1993) 820 F. Supp. 1212, 1217. See also Schmitz v.
Zilveti (9th Cir. 1994) 20 F.3d 1043, 1048-1049 (a lawyer has a duty to investigate for his own potential
conflicts of interest).
6

See Image Technical Services, Inc. v. Eastman Kodak Company (N.D. Cal. 1993) 820 F. Supp. 1212,
1216-1217 (Consent to waive a conflict under CRPC 3-310 was not effective where it was not in writing
and where the client was not informed (i) how the proposed representation would be adverse to the client’s
interest, (ii) that the law firm was actually going to appear on a brief against the client or (iii) of the
potential exposure to the client.).

involved in large bankruptcy cases, there are few precautions in place to avoid corrupt
practices and actions involving bankruptcy professionals.
Next is engaging itself in the national debate for federal bankruptcy reformation
as a result of the harm that Next and similarly situated creditors have as a result of a
number of such practices. Our first area of focus relates to state bar ethical requirements
of bankruptcy lawyers in connection to their disclosure requirements under federal
bankruptcy practice.
2.2 About H&B
A substantial portion of H&B’s business involves the representation of large
corporate 11 debtors. The CA Attorneys named in this complaint served as
reorganization counsel for Aureal, Inc.
2.3 Adverse Representation (CRPC 3-310)
H&B engaged in concurrent representation of the debtor and an entity which was
both the secured creditor and majority shareholder in the Aureal case. The CA Attorneys
apparently did so without adhering to the requirements of CRPC 3-310. The employment
began with Aureal, Inc, filing their “Application Of Debtor And Debtor In Possession For
Authority To Employ Hennigan & Bennett As Reorganization Counsel” on April 5, 2000
with the US Bankruptcy Court for the Northern District of California attached as Exhibit
A (the “Application”), and the CA Attorney James O. Johnston Declaration in support of
that Application on April 5, 2000, attached as Exhibit E (the “First Declaration”).
The First Declaration disclosed that H&B was representing an affiliate of the
largest secured creditor and shareholder. The First Disclosure further informed the Court
about an unrelated court case in which H&B was serving as counsel for Oaktree Capital
Management, LLC (“Oaktree”). The CA Attorney’s were thereby concurrently serving
as adverse counsel for a firm that was affiliated with the largest creditor and equity holder
in the case, the Oaktree Funds. The information in this declaration clearly required the
CA Attorneys to seek written informed consent of each client. A subsequent declaration
by CA Attorney Johnston provided new disclosure.
On April 13, 2000, a Supplemental Declaration of CA Attorney James O.
Johnston was filed with the court. This declaration provided additional information about

H&B’s representation of Oaktree attached as Exhibit B (the “Oaktree Disclosure”). The
information in this declaration, omitted from the First Declaration, clearly required the
CA Attorneys to seek, for the second time, written informed consent of each client.
The Oaktree Disclosure informed the court that Oaktree was an affiliate of,
related to, or manager of various funds (the “Oaktree Funds”) that asserted secured
claims against Aureal, Inc. in the amount of approximately $18,151,739.00. This amount
constituted the majority of the liabilities of the Aureal. An enumeration of the entities
constituting the Oaktree Funds was also disclosed.
The Oaktree Funds represented 8 separate entities: 1) OCM Opportunities Fund
II, L.P., 2) PCW Special Credits Funds IIIb, 3) TCW Special Credits Trust, 4) TCW
Special Credits Trust IIIb, 5) The Board of Trustees of the Delaware State Employees’
Retirement Fund, 6) Weyerhauser Company Master Retirement Trust, 7) Columbia/HCA
Master Retirement Trust, and 8) OCM Administrative Services II, LLC. The Oaktree
Disclosure represented that one or more of the Oaktree Funds were affiliates of, related
to, or managed by Oaktree. The conflicts that did or could arise between Aureal and
Oaktree required that the CA Attorneys obtain the informed written consent required in
CRPC 3-310 for each of their clients affected by this actual or potential adversity: Aureal,
Oaktree, and each of the Oaktree Funds.
2.4 Relevance of CRPC 3-310 to CA Attorneys as Creditors Committee
Fiduciary
Aureal was the debtor- in-possession (“DIP”) in their bankruptcy case, a fact
which impacts their attorney’s requirements under CRPC 3-3109 . This impact stems
from the special trustee powers that a DIP enjoys under the bankruptcy code, and the
attached responsibility the DIP inherits to act as a fiduciary for creditors. A lawyer who
undertakes to fulfill instructions of the client in cases where the client is a fiduciary may
actually assume a relationship not only with the client but also with the client's intended
beneficiaries 10 . In this way, the CA Attorneys owe a dut y to third-party creditor
beneficiaries when representing a debtor-in-possession with fiduciary duties. Therefore,
the CA Attorneys should have provided a written disclosure to the Creditors Committee.
9

A debtor-in-possession in Chapter 11 bankruptcy cases acts as the bankruptcy trustee in the case, with all
of the attendant duties of a fiduciary toward each creditor in the case. In re Kelton Motors Inc., 109 B.R.
641, 645 (Bankr. D. Vt. 1989). Cf. In re Grabill Corp., 113 B.R. at 970.
10

See Lucas v. Hamm (1961) 56 Cal.2d 583, 15 Cal.Rptr. 821, 364 P.2d 685 (when a lawyer is retained to
draft a will, the document's very purpose is to create a benefit for a legatee, and hence a duty is owed to the
legatee even though the legatee and the lawyer are not in privity of contract); Morales v. Field, DeGoff,
Huppert & MacGowan (1st Dist. 1979) 99 Cal.App.3d 307, 160 Cal.Rptr. 239 (a lawyer representing a
trustee assumes a relationship with the beneficiary akin to that between trustee and beneficiary and thus
assumes a duty of care toward the beneficiary).

2.5 Facts Illustrating Egregious Nature of Conflict11
To the extent that H&B may have failed to adhere to CRPC 3-310 with respect to
Aureal, Oaktree, Oaktree Funds, and the Creditors Committee, it is a potential willful
breach made more egregious by the surrounding facts and circumstances. I understand
that an overview of the factual context in which the possible unethical conduct
complained of occurred is not a prerequisite to the applicability of CRPC 3-310.
However, this context does illuminate the need to obtain the clients informed written
consent in this case 12 .
Aureal may have had a cause of action with one or more of Oaktree and the
Oaktree Funds, or Aureal may have wanted to subordinate Oaktree or the Oaktree Funds
claims behind that of the other creditors in the case, either of which would certainly place
the CA Attorney client’s interests adverse to those of the debtor. Such a cause of action
may be found within the facts surrounding Aureal’s entry into bankruptcy. According to
the Aureal ex-CEO, Kenneth Kokinakis, as reported by Ziff Davis Media and attached
here as Exhibit C (the “Aureal Power Struggle ”):
“Management hoped to sell to avoid bankruptcy, while the shareholders
thought we should hold out for a better deal. So we left”
According to the Aureal Power Struggle article, there was a management walkout at
Aureal involving all eight corporate officers listed in Aureal's annual report. Moreover,
four out of the five members of the board of directors also left the company. The sole
remaining board member was a principal at Oaktree. At the time, Oaktree held the
majority interest in Aureal.
By way of review, we ask the following rhetorical questions: Who was the
shareholder holding out for a better deal? Oaktree; Who funded Aureal? Oaktree; Who
was left running Aureal prior to filing fo r bankruptcy? Oaktree; Who became a secured
party at the 11th hour? Oaktree; Who made the decision to file for bankruptcy? Oaktree 13 .

11

"Integrity is the very breath of justice. Confidence in our law, our courts, and in the administration of
justice is our supreme interest. No practice must be permitted to prevail which invites towards the
administration of justice a doubt or distrust of its integrity." Erwin M. Jennings Co. v DiGenova, 107 Conn.
491, 499, 141 A. 866, 868 (1928).
12

The text of CRPC 3-310 contains no “material adverse effect” requirement as a prerequisite to the rule’s
applicability in a case of concurrent adverse representation. Similarly, the rule applies regardless of the CA
Attorney’s reasonable belief about the lack of adverse effect on the representation of their clients.
13

Indeed, it would appear to me that Aureal acts as the mere "Alter Ego" of its largest shareholder, sole
secured creditor, and sole board member.

Among the potential claims or against Oaktree and the Oaktree Funds, or the
defenses to their claims, at the time the CA Attorney’s undertook concurrent
representation would have been all those based on theories of aiding and abetting,
equitable subordination, validity of the security interest, deepening insolvency and
fraudulent conveyance (“Lender Issues”). These facts underscore the importance of full
disclosure and informed consent of the parties prior to such representation14 . They also
are instructive to the CA Attorneys: any written disclosure of the relevant circumstances
and of the actual and reasonably foreseeable adverse consequences to the client would
have to include, without limitatio n, a full disclosure of these Lender Issues, as required
by and in accordance with CRPC 3-310(A).
2.6 Blanket Waiver
Any blanket waiver which H&B may have received from Aureal could not serve
to contractually circumvent the CA Attorney’s obligations to obtain an informed written
consent under CRPC 3-310 during the initial retention of H&B by Aureal. The
disclosure required must further have conformed to the definition in CRPC 3-310(A).
Each of the CA Attorneys has the duty to make a full disclosure of the actual or potential
conflicts to their clients, in a meaningful manner 20 . Such disclosure should, at a
minimum, include the information as discussed in section 2.5 Facts Illustrating
Egregious Nature of Possible CRPC 3-310 Violation, including, without limitation, the
Lender Issues. In this case, the CA Attorneys did obtain from Aureal advance consent to
conflicts of interest that presently existed or that might arise in the future. It appears that
the CA Attorney’s did not, however, obtain the informed written consent prior to
obtaining this blanket waiver.
The advanced consent H&B did obtain appears in their Retainer Agreement with
Aureal in the form of a "Blanket Waiver" on pages 3 and 4 of the attached Exhibit D (the
“Blanket Waiver”). The CA Attorneys knew or should have known that
Oaktree/Oaktree Funds were creditors in the Aureal bankruptcy case as they were listed
on the proof of service list attached to the Application. Similarly, they would also have
been informed as to the Lender Issues. These facts highlight the need for the CA
Attorney’s to have obtained an informed written consent. However, in accordance with
14

“A lawyer for the debtor in possession represents the estate and owes duties to the entire creditor body.
Because the bankruptcy process involves a competition among all of the creditors and shareholders for a
share of a limited pie, all of the creditors' interests are potentially adverse to one another.” Christopher W.
Frost, Are you really disinterested? Chapter 11 presents real problems in ethics, ABA Section of Business
Law Today, November/December (1998).
20

In re California Canners and Growers (Bkrtcy.N.D.Cal. 1987) 74 B.R. 336.

CRPC 3-310, such consent was required even in the absence of these additional facts
which reflect the egregious circumstances surrounding the apparent failure of the CA
Attorney to obtain the informed written consent.
2.7 Apparent Failure to Obtain Informed Written Consent
On April 4, 2000, Aureal executed the H&B retainer agreement and became their
client. Exhibit D. Oaktree was on the attached Service List. Exhibit B. H&B was
required to obtain a written informed consent before April 4, 2000 between these
concurrent adverse clients as required under CRPC 3-310. The only indication available
from the bankruptcy court that these clients had consented to the concurrent and adverse
representation of Aureal and Oaktree is from the statement of Attorney Johnston: “I am
informed by other members of H&B that each of the Debtor, the Oaktree Funds, and
Oaktree have consented to H&B’s concurrent representation of the Debtor and Oaktree
Funds.” Exhibit B. In this case, the omitted information is more telling than the
proffered hearsay.
Attorney Johnston does not state that he has either fully disclosed the true nature
of the adversarial conflicts, including the Lender Issues, or has received writ ten consent
to the conflicted representation23 . No conflict waiver letter or written consent from
Aureal, Oaktree, Oaktree Funds, or the Creditors Committee which mentions the Lender
Issues was submitted into court, and we have reason to believe that none exists 24 .
Indeed, Next made requests for such written waivers with respect to the Oaktree
Affiliates to the CA Attorneys and the Liquidating Trustee in this case; Next has yet to
receive a response.
A separate violation of CRPC 3-310 may be associated with Attorney Johnston’s
subsequent statement: “The representation of large corporate chapter 11 debtors, who
typically have sizable corporate and institutional creditors, constitutes a substantial
portion of H&B’s business. In fact, other members of H&B have informed me that H&B
currently represents a chapter 11 debtor against which an Oaktree Affiliate also asserts
significant secured claims. To the best of my knowledge, no person has asserted that
H&B is not disinterested in that case.”
Attorney Johnston does not indicate whether or not informed written consent was
received in this instance. If such informed written consent was not obtained, then it
would appear that this CA Attorney believes the burden of CRPC 3-310 rests not with
23

24

See, e.g., In re Jaeger, 213 B.R. 578, 585-586 (Bankr. C.D. Cal. 1997).
If any such waiver was received from Aureal, it should have been filed with the court.

himself but rather on CA Attorney’s clients or opposing parties. This would not be the
first instance where a CA Attorney misconstrued CRPC 3-310.
Page four of the Retainer Agreement (Exhibit D) discusses “Relationship
Conflicts” involving H&B attorney spouses and other relatives who work at other law
firms and companies. The blanket waiver that H&B obtained from Aureal was subject to
the disclosure by H&B in the event that "[H&B] determines than any of the relationships
likely would lead to a conflict situation." By this language, it appears that H&B again
misconstrue s CRPC 3-310 as applying to their clients only where the CA Attorney has a
reasonable belief that the conflict may have an adverse effect on the representation of a
client. On the contrary, CRPC 3-310 applies regardless of the CA Attorney’s reasonable
belief about the lack of adverse effect a conflict of interest will have on the representation
of a client. Next has no knowledge of any H&B Relationship Conflicts, but we assert
that if any exist, H&B must obtain the informed written consent required by CRPC 3310.
2.8 Failure to Seek Renewed Consent
On April 13, 2000, the Oaktree Disclosure was filed with the Court. This
supplemental declaration (Exhibit B) was submitted not at the CA Attorney’s initiative,
but rather in response to concerns raised by the Court at the initial hearing on the
Application. In this supplemental declaration, Attorney Johnston discloses the following
facts: 1) Oaktree asserts claims against Aureal in the amount of approximately $18M, and
2) the CA Attorneys represent Oaktree in an unrelated action pending in the California
Superior Court.
Even if the CA Attorneys had obtained the informed written consent from
Oaktree, Oaktree Funds, and the Creditors Committee as required by CRPC 3-310 when
first engaging the client, they were required to receive renewed informed written consent
as a result of the new facts in the supplemental declaration. 25
2.9 Apparent Harm to Next and Other Unsecured Creditors
The unsecured creditors in this case were impaired as a result of H&B’s apparent
breach of their promise made to their concurrent and adverse clients that they “zealously
pursue the interests of each of our clients, including in those circumstances in which we
represent the adversary of an existing client in an unrelated case.” Exhibit D. This harm
occurred in at least two separate respects.

25

See, e.g., Klemm v. Superior Court, 75 Cal. App. 3d 893, 142 Cal. Rptr. 509, 513 (1977) opining that,
once an actual conflict develops, a previous waiver of potential conflicts becomes ineffective). Cf. Cal.
State Bar Standing Comm. On Prof’l Responsibility & Conduct, Formal Op. 1989-115 (1989) (approving
blanket prospective waivers, but requiring a new waiver once a potential conflict ripens into an actual one).

First, the unsecured creditors, Next, and the US Trustee (“Harmed Parties”) were
harmed by the absence of a disclosure of information relevant and necessary to them in
determining whether or not they should object to the employment of H&B by the debtor
in this case. Such a right is specifically provided for and fundamental to the bankruptcy
code. 11 U.S.C. 327(A). Had H&B obtained the written informed consent of each client
after first making a full disclosure of all issues relating to CRPC 3-310, which disclosure
would include, at a minimum, the Lender Issues, either in their First Declaration, the
Oaktree Disclosure, or to each client, then one or more of the Harmed Parties could have
made an objection to the employment of the conflicted CA Attorneys. However,
apparently such information was not disclosed and the case was managed in a fashion
that resulted in speedy liquidation of debtor assets. The CA Attorneys appear to have
either failed to address the Lender Issues or simply resolved all such issues in favor of the
wealthier non-liquidating client 26 . In either event, this first harm has resulted in
additional harm.
Second, H&B did not retain outside counsel to review Lender Issues. As a result
of the management of the case, the unsecured creditors, and Next, were left impaired
while the only secured creditor, Oaktree, was paid in full. Had H&B retained outside
counsel to review issues where Aureal and Oaktree’s interests were adverse, such as
involving the Lender Issues discussed above, then an action may have been filed against
one or more parties, such as Oaktree, that could have left Next and other creditors
unimpaired while the conflicted client, Oaktree, would possibly have been paid less.
A written informed consent in compliance with CRPC 3-310(A), wherein all of
the relevant circumstances, such as the Lender Issues, and of the actual and reasonably
foreseeable adverse consequences was first disclosed and obtained by H&B, then Next
and the other creditors may have been left unimpaired. This consent was required under
CRPC 3-310 before April 4, 2000, when H&B retained a concurrent adverse client, and
subsequently on April 13, 2000, when the Oaktree Disclosure was made.

26

The Lender Issues discussed are common in fact situations similar to the one presented in this complaint.
However, an attorney may not determine alone whether or not such potential issues may have an adverse
effect on the representation of a client. Such an incredulous position would render CRPC 3-310 moot
whenever a CA attorney holds a “reasonable belief” about the adverse affect an issue may have for a client.

3.0 Request
Given that H&B’s conduct appears to violate the California Rules of Professional
Conduct, 3-310, I respectfully request that the Office of the Chief Trial Counsel
investigate this matter to see if the CA Attorneys should be subject to sanctions for their
actions.
In order to ensure transparenc y in the Bar investigatory process, and to aid
members of the Bar in determining what constitutes a disclosure in conformity with the
definition in CRPC 3-310(A) in bankruptcy practice, I would ask that any purported
written waiver produced by H&B be made available for public inspection. Further, I ask
that H&B provide a complete statement of Relationship Conflicts, available for public
inspection.
The simple facts giving rise to the complaint regarding the concurrent adverse
representation of H&B and Oaktree appear straight- forward. Significant effort was
expended in focusing this complaint solely on that topic in hopes that your investigation
could proceed quickly. I look forward to learning about the outcome of your investigation
in the near future. Meanwhile, I am available to answer any questions you may have.
Sincerely,

David P. O’Donnell, President
Date: ____________________

EXHIBIT A

EXHIBIT B

EXHIBIT C

Power Struggle Forced Aureal Walkout
March 6, 2003
By Mark Hachman

The mysterious last days of Aureal Semiconductor were marred by a power struggle that culminated in a
management walkout, according to the ex-chief executive of the company.
Kenneth "Kip" Kokinakis, who led Aureal—the company that popularized the concept of virtualized HRTF
sound on the PC—joined similarly named startup Aura Communications in January, in yet another bid to
turn a struggling company around.
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Kokinakis joked about the similarity between his two companies' monikers. "Yeah, I thought Aura —
Aureal—here we go again," Kokinakis said in an interview. "At least this time, maybe we won't get
sued."
Aureal was founded on the principle that the experience of interacting with devices like a PC or a
television set could be made more interactive through the use of "virtual" sound, which uses audio
coding algorithms to fool the ear into thinking sounds were actually coming from behind, over, or under
the listener. Aura Communications, meanwhile, has designed a personal-area-networking technology
that rivals Bluetooth.
Aureal's work prompted a number of competing technologies, the most recent being Dolby's Virtual
Speaker algorithm.
But in late March 2000, Aureal issued a statement claiming that the company needed an immediate
infusion of cash to remain in business and that it was considering selling off its assets.
It ultimately sold out to Creative Labs; ironically, Aureal had defended itself against Creative Labs in a
bitter legal fight involving patents and claims of false advertising. Aureal later estimated it spent $6.4
million in 1999 solely on legal fees, while pulling in just slightly more in product revenue each quarter.
The day after Aureal issued its plea for cash, management walked out en masse. All of the eight
corporate officers listed in Aureal's annual report, including the chief executive, chief financial officer,

chief technical officer, general counsel and sales executives, left the company. Four of the five members
of the board of directors also left, save for D. Richard Masson, principal at Oaktree Capital Management
LLC, Los Angeles, a venture -capital firm that held a majority stake in Aureal.
Kokinakis essentially vanished from the public eye for several years, quietly working as a consultant.
Toni Schneider, Aureal's vice president of advanced audio products, now runs Oddpost, a Webmail
service paid for by customers, not ads. General counsel Brendan O'Flaherty joined broadband chip
company Massana.
Kokinakis said the walkout, which was never explained publicly, simply came down to a fight between
shareholders and management. "We had exhausted our funds," he said. "Management hoped to sell to
avoid bankruptcy, while the shareholders thought we should hold out for a better deal. So we left."
According to Kokinakis, he's applying some lessons from the Aureal ordeal to his new position at Aura
Communications.
Aura now uses a fabless model, while Aureal contracted with foundries to build and sell its audio
components to companies such as the now-defunct Diamond Multimedia. That got Aureal into trouble,
Kokinakis admitted, when Aureal began building its own add-on cards and shipping them to Diamond to
resell. Aureal later took the plunge and started building and selling its cards under its own name.
In retrospect, Kokinakis said that strategy was a mistake.
"Had Diamond not folded, we could have done it," Kokinakis said. "But I think we were too greedy in
that transaction. We were trying to build a brand, but I think we might have been better off in revenue
sharing."
Still, Kokinakis said, the management team faced an uphill battle from the beginning. Aureal was formed
from the ashes of Media Vision, an add-on card manufacturer that underwent a complete management
and technology overhaul after its executives were indicted for fraud in 1998. Steven Allan, the ex-CFO of
Media Vision, was found guilty of five counts of wire, mail and securities fraud last year following an
eight-year investigation.
"It was almost impossible right from the beginning," Kokinakis said. 'We just ran out of gas."
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